FAYETTEVILLE

THE CITY OF FAYETTEVILLE, ARKANSAS

FINAL AGENDA
CITY COUNCIL
JANUARY 2, 2002

A meeting of the Fayetteville City Council will be held on January 2, 2002, at 6:30 p.m. in Room
219 of the City Administration Building located at 113 West Mountain, Fayetteville, Arkansas.

AWARD PRESENTATION: Presentation of the GFOA Certificate of Achievement for Excellence
in Financial Reporting.

A. CONSENT ( PAsses)

CRICKET COMMUNICATIONS: A resolution approving an agreement with

Cricket Communications for the lease of tower space on the Township Water Tank.

1. APPROVAL OF THE MINUTES:
2.

The proposed lcase amount is for $1,500.00 per month.
3.

PINNACLE FOODS: A rcsolution certifying local government endorsement of

business to participate in the Advantage Arkansas-Program, also known as the
Arkansas Enterpnse Zone Program.

B. OLD BUSINESS

1.

SALE OF MUNICIPALLY OWNED PROPERTY: An ordinance amending

[Zmﬁ!/ c.tfﬂ ?‘??’776{ .\ﬂ

Chaptcr 347 Finance and'Revenue, of the Code of Fayetteville to establish a formal
process for the sale of municipally owned real property. The ordinance was left on
the first reading as amended at the December 18, 2001, meeting.

ANX 01-5,00: An ordinance approving annexation request ANX 01-5.00 as

submitted by Raymond C. Smith on behalf of Gerald and Irene Griscom and
Sylvester and Carol Guist for property located east of Double Springs Road and south
of Owl Creck Subdivision. The property is in the Planning Area and contains
approximately 13.61 acres. The request is to annex into the city. The ordinance was
left on the second reading at the December 18, 2001, meeting.

113 WEST MOUNTAIN 72701 501 521-7700
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RZN 01-24.00: An ordinance approving rezoning request RZN 01-24.00 as

submitted by Raymond C. Smith on behalf of Conley and Virginia Worley, Gerald
and Irene Griscom and Sylvester and Carol Guist for property located east of Double
Springs Road and south of Owl Creek Subdivision. The property is zoned A-1,
Agricultural and contains approximately 41.90 acres. The requestistorezonetoR-1,
Low Density Residential. The ordinance was left on the second reading at the
December 18, 2001, meeting.

RZN 01-27.00: An ordinance approving rezoning request RZN 01-27.00 as

submitted by Raymond C. Smith on behalf of Conley and Virginia Worley, Gerald
and Irene Griscom and Sylvester and Carol Guist for property located east of Double
Springs Road and south of Owl Creek Subdivision. The property is zoned A-1,
Agricultural and contains approximately 8.74 acres. The request is to rezone to
RMF-6, Low Density Multi-Family Residential. The ordinance was left on the
second reading at the December 18, 2001, meeting.

RZN 01-26.00; An ordinance approving rezoning request RZN 01-26.00 as

submitted by Dave Jorgensen of Jorgensen and Associates on behalf of Tom and
Louise Sager and Paul and Bernice Guisinger for property located west of Shiloh
Drive and and north of Porter Road. The property is zoned A-1, Agricultural and
contains approximately 12.08 acres. The request is to rezone to C-2, Thoroughfare
Commercial. The ordinance was left on the second reading at the December 18,
2001, meeting.

RZN 01-28.00: An ordinance approving rezoning request RZN 01-28.00 as

submitted by Dave Jorgensen of Jorgensen and Associates on behalf of Tom and
Louise Sager and Paul and Bernice Guisinger for property located west of Shiloh
Drive and and north of Porter Road. The property is zoned A-1, Agricultural and
contains approximately 11.68 acres. The request is to rezone to R-2, Medium
Density Residential. The ordinance was left on the second reading at the December

18, 2001, meeting.

NEW BUSINESS

MOTOR VEHICULAR RACEWAYS: An ordinance to regulate motor vehicular

raceways.

CABLE RATE INCREASE: A resolution expressing the City Council’s opposition

to the proposed 75 percent rate increase for basic cable television services proposed
by Cox communications, Inc.
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LEGAL DEPARTMENT
DEPARTMENTAL CORRESPONDENCE

TO: Dan Coody, Mayor

THRU: Heather Woodruff, City Clerk

FROM: Kit Williams, City Attorne A
ey ——

DATE: January 3, 2002 —

RE: Passed Ordinances and Resolutions from City Council
meeting of January 2, 2002

The following Ordinances and Resolutions were passed at the last
City Council meeting.

Enclosed are:

{g_-s- /-OR 1. Cricket Communications: Resolution approving
agreement w/Cricket Communications for lease of tower
space on Township Water Tank for $1,500/ mo.

[g_s. A-OR 2. Pinnacle Foods: Resolution certifying local government
B endorsement of business to participate in Advantage

Arkansas Program, also known as the Arkansas Enterprise
Zone Program

4,{'AJ35 ' 3._Sale of Municipally Owned Property:-Qrdinance
4 a

Z W@ amending Chapter 34, Finance and Revenue, of the Code of




K. 4359

Fayetteville to establish a formal process for the sale of
municipally owned property

4. ANX 01-5.00: Ordinance approving annexation request as

submitted by Raymond C. Smith on behalf of Gerald &
Irene Griscom and Sylvester and Carol Guise for property
located each of Double Springs Road - request is to annex
Into city

5. RZN 01-24.00: Ordinance approving rezoning request as

04D 4340

DRh. 4361

submitted by Raymond C. Smith on behalf of Conley and
Virginia Worley, Gerald and Irene Griscom and Sylvester
and Carol Guist for property located each of Double
Springs Road - request is to rezone to R-1, Low Density
Residential

6. RZN 01-27.00: Ordinance approving rezoning

RN A 364

request as submitted by Raymond C. Smith on behalf of
Conley and Virginia Worley, Gerald and Irene Griscom
and Sylvester and Carol Guist for property located each of
Double Springs Road - request is to rezone to RMF-6 Low
Density Multi-Family Residential

Z..RZN 01-26.00:_Ordinance approving rezoning Request as

Db 4343

submitted by Dave Jorgensen of Jorgensen and Associates
on behalf of Tom and Louise Sager and Paul and Bernice
Guisinger for property located west of Shiloh Drive -
request is to rezone to C-2, Thoroughfare Commercial

-28.00: _Ordinance approving rezoning Request as

submitted by Dave Jorgensen of Jorgensen and Associates
on behalf of Tom and Louise Sager and Paul and Bernice
Guisinger for property located west of Shiloh Drive -
request 1s to rezone to R-2, Medium Density Residential.
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FAYETTEVYLLE J

THE CITY OF FAYETTEVILLE, ARKANSAS

FINAL AGENDA
CITY COUNCIL
JANUARY 2, 2002

A meeting of the Fayetteville City Council will be held on January 2, 2002, at 6:30 p.m. in Room
219 of the City Administration Building located at 113 West Mountain, Fayetteville, Arkansas.

AWARD PRESENTATION: Presentation of the GFOA Certificate of Achievement for Excellence
in Financial Reporting. /7%-’//{@ %,u;%] /M 4

A. CONSENT

W 1.  APPROVAL OF THE MINUTES:

2, CRICKET COMMUNICATIONS: A resolution approving an agreement with
Cricket Communications for the lease of tower space on the Township Water Tank.
" The proposed Icase amount is for $1,500.00 per month.

3. PINNACLE FOODS: A resolution certifying local government endorsement of
business to participate in the Advantage Arkansas Program, also known as the
Arkansas Enterprise Zone Program.

. D IN
iy B/EE %ﬁ/gf— GICE ~rPI Ry,

gl

- SALE OF MUNICIPALLY OWNED PROPERTY: An ordinance amending
Chapter 34, Finance and Revenue, of the Code of Fayetteville to establish a formal
process for the sale of municipally owned real property. The ordinance was left on

S
W the first reading as amended at the December 18, 2001, meeting,
2

: ANX 01-5.00: An ordinance approving annexation request ANX 01-5.00 as

‘// submitted by Raymond C. Smith on behalf of Gerald and Irene Griscom and

: Sylvester and Carol Guist for property located cast of Double Springs Road and south

&)%ao of Owl Creek Subdivision. The property is in the Planning Area and contains

? approximately 13.61 acres. The request is to annex into the city. The ordinance was
lcft on the second reading at the December 18, 2001, meeting.

113 WEST MOUNTAIN 72701 501 521-7700
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47 3. / N 01-24.00: An ordinance approving rezoning request RZN 01-24.00 as
f’?? ubmitted by Raymond C. Smith on behalf of Conley and Virginia Worley, Gerald
and Irene Griscom and Sylvester and Carol Guist for property located east of Double

Springs Road and south of Owl Creek Subdivision. The property is zoned A-1,

Agricultural and contains approximately 41.90 acres. The requestistorezonetoR-1,

Low Density Residential. The ordinance was left on the second reading at the

December 18, 2001, meeting.

RZN 01-27.00: An ordinance approving rezoning request RZN 01-27.00 as

4.
)(j‘q,}% I/)/Msﬁgmitted by Raymond C. Smith on behalf of Conley and Virginia Worley, Gerald

and Irene Griscom and Sylvester and Carol Guist for property located east of Double
Springs Road and south of Owl Creek Subdivision. The property is zoned A-1,
Agricultural and contains approximately 8.74 acres. The request 1s to rezone to
RMF-6, Low Density Multi-Family Residential. The ordinance was left on the
second reading at the December 18, 2001, meeting.

RZN 01-26.00: An ordinance approving rezoning request RZN 01-26.00 as

5.
ﬂé@ /‘/// submitted by Dave Jorgensen of Jorgensen and Associates on behalf of Tom and
9 ! Jorgens |
\ Louise Sager and Paul and Bernice Guisinger for property located west of Shiloh
Drive and and north of Porter Road. The property is zoned A-1, Agricultural and
contains approximately 12.08 acres. The request is to rezone to C-2, Thoroughfare
Commercial. The ordinance was left on the second reading at the December 18,

2001, meeting.

6. RZN 01-28.00: An ordinance approving rezoning request RZN 01-28.00 as

/ /submitted by Dave Jorgensen of Jorgensen and Associates on behalf of Tom and
% Louise Sager and Paul and Bernice Guisinger for property located west of Shiloh

)/: Drive and and north of Porter Road. The property is zoned A-1, Agricultural and
contains approximately 11.68 acres. The request is to rezone to R-2, Medium

Density Residential. The ordinance was left on the second reading at the December
18, 2001, meeting.

C. NEW BUSINESS

l./ MOTOR VEHICULAR RACEWAYS: An ordinance to regulate motor vehicular

/(‘Z‘IM;V\ ‘ i}t raceways. // o S e ﬁj

2. CABLE RATE INCREASE: Aresolution expressing the City Council’s opposition
to the proposed 75 percent rate increase for basic cable television services proposed

by Cox communications, Inc.
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THE CITY OF FAYETTEVILLE, ARKANSAS

TENTATIVE AGENDA
CITY COUNCIL
JANUARY 2, 2002

A meeting of the Fayetteville City Council will be held on January 2, 2002, at 6:30 p.m. in Room
219 of the City Administration Building located at 113 West Mountain, Fayetteville, Arkansas.

AWARD PRESENTATION: Presentation of the GFOA Certificate of Achievement for Excellence
in Financial Reporting.

A, CONSENT

1. APPROVAL OF THE MINUTES:

2, CRICKET COMMUNICATIONS: A resolution approving an agreement with
Cricket Communications for the lease of tower space on the Township Water Tank.

The proposed lease amount is for $1,500.00 per month
3. PINNACLE FOODS A resolution certifying local govemmcnt endorsement of
business to participate in the Advantage Arkansas Program, also known as the

Arkansas Enterprise Zone Program.

B. OLD BUSINESS

1. SALE OF MUNICIPALLY OWNED PROPERTY: An ordinance amending
Chapter 34, Finance and Revenue, of the Code of Fayetteville to establish a formal
process for the sale of municipally owned real property. The ordinance was left on
the first reading as amended at the December 18, 2001, meeting.

2. ANX 01-5.00: An ordinance approving annexation request ANX 01-5.00 as
~ submitted by Raymond C. Smith on behalf of Gerald and Irene Griscom and
Sylvester and Carol Guist for property located east of Double Springs Road and south
of Owl Creek Subdivision. The property is in the Planning Area and contains
approximately 13.61 acres. The request is to annex into the city. The ordinance was

left on the second reading at the December 18, 2001, meeting.

113 WEST MOUNTAIN 72701 501 521-7700
FAX 501 5758257




RZN 01-24.00: An ordinance approving rezoning request RZN 01-24.00 as
submitted by Raymond C. Smith on behalf of Conley and Virginia Worley, Gerald
and Irene Griscom and Sylvester and Carol Guist for property located east of Double
Springs Road and south of Owl Creek Subdivision. The property is zoned A-1,
Agricultural and contains approximately 41.90 acres. TherequestistorezonetoR-1,
Low Density Residential. The ordinance was left on the second reading at the
December 18, 2001, meeting.

RZN 01-27.00: An ordinance approving rezoning request RZN 01-27.00 as
submitted by Raymond C. Smith on behalf of Conley and Virginia Worley, Gerald
and Irene Griscom and Sylvester and Carol Guist for property located east of Double
“Springs Road and south of Owl Creek Subdivision. The property is zoned A-1,
Agricultural and contains approximately 8.74 acres. The request is to rezone to
RMF-6, Low Density Multi-Family Residential. The ordinance was left on the
\sgcond reading at the December 18, 2001, meeting.

RZN 01-26.00: An ordinance approving rezoning request RZN 01-26.00 as
submitted by Dave Jorgensen of Jorgensen and Associates on behalf of Tom and
Louise Sager and Paul and Bernice Guisinger for property located west of Shiloh
Drive and and north of Porter Road. The property is zoned A-1, Agricultural and
contains approximately 12.08 acres. The request is to rezone to C-2, Thoroughfare
Commercial. The ordinance was left on the second reading at the December 18,

2001, meeting.

RZN 01-28.00: An ordinance approving rezoning request RZN 01-28.00 as
submitted by Dave Jorgensen of Jorgensen and Associates on behalf of Tom and
Louise Sager and Paul and Bemice Guisinger for property located west of Shiloh
Drive and and north of Porter Road. The property is zoned A-1, Agricultural and
contains approximately 11.68 acres. The request is to rezone to R-2, Medium
Density Residential. The ordinance was left on the second reading at the December

18, 2001, meeting.
NEW BUSINESS

1. MOTOR VEHICULAR RACEWAYS: An ordinance to regulate motor vehicular

oy oo o € fr frrind g

Sze .
2. CABLE RATE INCR]EASE: A resolution expressing the City Council’s opposition

to the proposed 75 percent rate increase for basic cable television services proposed

by Cox communications, Inc. 7z .. . %ﬁ, 2 / £l O
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DRAFT TENTATIVE AGENDA
CITY COUNCIL
JANUARY 2, 2002

A meeting of the Fayetteville City Council will be held on January 2, 2002 at 6:30 p.m. 1n
Room 219 of the City Administration Building located at 113 West Mountain Street,
Fayetteville, Arkansas.

A. CONSENT AGENDA
1. APPROVAL OF THE MINUTES
2. CRICKET COMMUNICATIONS: Approval of an agreement with Cricket
Communuications for the lease of tower space on the Township Water Tank. The
proposed lease amount is $1500.00 per month.
B. OLD BUSINESS
C. NEW BUSINESS

1. \x\ ANSEN TECH: A resolution approving a contract for software and
)) p plementation services with Hansen Technology, Inc.

V/VMMM”&;’M« DLQ/V@LM T
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MINUTES OF A MEETING
OF THE
CITY COUNCIL
DECEMBER 4, 2001

A mecting of the Fayctteville City Council will be held on December 4, 2001 at 6:30 p.m. in Room
219, of the City Administration Building, located at 113 West Mountain Strect, Fayctteville,
Arkansas.

PRESENT: Mayor Coody, Aldermen Jordan, Reynolds, Thiel, Young, Zurcher, Trumbo, Davis,
Santos, City Attomey Kit Williams, City Clerk Heather Woodruff, Staff, Press, Audience.

CONSENT AGENDA

APPROVAL OF THE MINUTES
Removed from Agenda.

LAKE SEQUOYAH: A resolution awarding a contract to Richard Utley in thc amount of $23,700
for thc opcration of thc Lake Sequoyah boat dock.

RESOLUTION 158-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

BID 01-53: A resolution awarding Bid 01-53 to Policc Supply d/b/a Cruiser Tech of Tulsa,
Oklahoma, for the purchase of one hundred and fifty Smith and Wesson Model 4006TSW, less the
trade-in of City owned guns; and approval of a budget adjustment.

RESOLUTION 159-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

MOTOROLA: A resolution approving a radio maintenance contract with Motorola Inc. in the
amount of $21,087.43. This contract is to cover the radio equipment previously owned by the City
that is not covered under the warranty of the new system.

RESOLUTION 160-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

TCA CABLE: A resolution authorizing the TCA Cable Partners to continuc to operate the cable
communications system.

RESOLUTION 161-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

MITCHELL OIL: A resolution approving a contract with Mitchell Oil Co., Inc., for the purchase
of gasoline and diesel fuel for the City of Fayetteville vehicles and equipment and to provide a
fueling facility.

RESOLUTION 162-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.




City Council Minutes
December 4, 2001
Page 2

BID 01-57: A resolution authonzing up to $100,000 for compactors and roll-off style compactor
containers for lease or purchasc by commercial and industnal customers to Best Pac, Easley S.C. and
purchase up to $20,000 for open-top roll-off style containers for lease to Solid Waste customers to
waste equipment-Mayfab of Beeville, TX.

REMOVED FROM THE CONSENT AGENDA.

BID 01-56: A resolution authorzing purchase up to $55,008 for 2 to 8 yard containcrs for the Sohd
Waste Division for lease and/or purchase of Muilti-family and small commercial customers and
approval of budget adjustment.

RESOLUTION 163-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

Alderman Davis moved to approve the Consent Agenda with the removal of the minutes and
Bid 01-57. Alderman Zurcher seconded the motion. Upon roll call the motion carried
unanimously,

BID #01-57: A resolution authonzing up to $100,000 for compactors and roll-off style compactor
containcrs for lease or purchase by commercial and industrnial customers to Best Pac, Easley S.C. and
purchase up to $20,000 for open-top roll-off style containers for leasc to Solid Waste customers to
waste cquipment-Mayfab of Beeville, TX.

Alderman Trumbo statcd he had requested this item to be pulled because of an ordinance that the
city had which required commercial haulers to obtain the city consent to opcrate within the city
limits. The ordinance had not been enforced in the past. A lot of companies had three and six year
contracts with other haulcrs which they could not break. He asked how they were going to gear up
to get into this higher profit margin business when all the other companies had three and six year
contracts. They would be going head to head with some well capitalized compantes that have been
doing this for a long time.

Mr. Dumas, Utility Scrvices Director, stated in their evaluation of their solid waste services and their
consideration of providing expandcd scrvices, there had to be some way to incrcasc revenuc.
Recycling was necessary, but it was expensive and they had to find a way to cover those expenses.
They currently served a limited part of the market, both in the small commercial containers and their
residential service. The commercial activities that they currently had fund approximately thirty-three
percent of the residential program. The twenty-two commercial accounts that they had subsidized
the residential services by about a million dollars per ycar. Given the fact that they have established
this kind of history of the rate structure, 1f they were going to cxpand thosc recycling options they
needed to find other ways to expand the revenuc base outside of what thcy were doing now. The
only part of the market that they were not into was the large container services, roll-off style, either
opcn top for construction activity or roll-off containers for typical industrial trash. As they began to




City Council Minutes
December 4, 2001

Page 3

rescarch this, they found an ordinance which had not been enforced. There was a way, given the
ordinance, that would have allowed them legislatively mandate that they were just going to take over
that market sector. He thought that would be a mistake for a couple of reasons. The city would not
bc able to ramp up to providce that service overnight, like that would requirc them to do. Second, 1t
would be very disruptive to those large commercial and industnial customers that have that service
now. Thirdly, the actual cost of operation to provide this scrvice, what a rcasonable return would
be, that they could provide the service at a very competitive rate to those customers that were now
being served by the private scctor and provide as good or better service than 1s being provided. They
could wait the existing contracts out. He thought they could on a competitive basis compete with
the other haulers in the community, if they can’t, then they would know that fairly quickly. They
were asking for one hundred and twenty thousand dollars for roll-off containers and compactors.
They would not bc buying thosc until thcy had a customer where they could place the container.

In response to questions, Mr. Dumas stated they had two trucks to deliver and haul. At somc point,
when they entered this market there will be a need for additional equipment, when they got enough
customers, and additional pcrsonnel to opcrate that cquipment, which will be covered by the revenuce
that 1s being produced by the activity.

Alderman Trumbo stated it had been brought to his attention that with the size and scopc and capital
of this type of business with Waste Management, Allicd Waste and Roll-Off, that because this was
an enterpnise fund that the city would have to be doing this below cost in order to compete with
them.

Mr. Dumas stated it was not going to be done at less than cost. If they did not get any contracts, then
they won’t be buying any of the equipment. They will probably buy some of the open top roll off
because they do have some customers with that right now. They have been providing that on a very
limited bases.

Alderman Trumbo stated the recycling pernit Roll-Off had received from the State on on-site
construction site was that they recycle. That was the whole 1dca that they would recycle to keep it
out of the land fill. He asked if they were going to be doing the same thing.

Mr. Dumas stated he did not see any reason why they could not enter that market sector also.

Alderman Thiel stated she did not believe they could implement the ordinance right now, but thought
that they could enforce it in the future.

Mr. Dumas stated he did not know if they would want to cnforce it in the futurc. He would be
hesitant to enter into the market that quickly because they could not provide the scrvice that fast.
[t might take them three or four ycars.




City Council Minutes
December 4, 2001
Page 4

Ms. Cheryl Zotti, Roll-Off, stated the most challenging thing for the city nght now was going to be
these existing contracts. They were at least three years out. They had done their research, because
they were the newest of thc threce. They have been to every industry that had these types of
containers. They know the exact datc that thcy would expire. What few they did have in Fayctteville
had a three ycar contract with a three year renewal. That would be challenging for them. In gencral,
mumnicipalities did not provide their own waste service. It was not a normal thing for a city to be
doing what they were doing anyway. Industnal accounts, she did not agree that the profit margin
was as great as 1t has been presented. It was morc expensive to get into. The trucks were more
expensive, the containers were more expensive. Capital wise, it would be expensive for a city to
break into that. Her company had an open construction and demolition debns recycling facility.
They placed over twelve hundrcd construction boxcs per month through out northwest Arkansas and
the four county area.

Alderman Santos statcd the city attorney had sent a memo and the way he read 1t was that the
cxisting contract were not valid because of this ordinance.

Mr. Williams stated they could be considered invalid or unenforceable. The normal rule was that
1f a contract was 1n violation of the law, then it was not enforceablc. They had not been actively
enforcing this ordinance, but that did not mean that it was not the law. Hc thought the solid wastc
division was not seeking to apply thc ordinance. It would not be something that the city would do.
It would be the customer. The litigation would be between the trash hauler and their customer.

Alderman Santos moved to approve the resolution. Alderman Jordan seconded the motion.
Upon roll call the motion carried unanimously.

RESOLUTION 164-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.
OLD BUSINESS

RZN 01-17.00: An ordinance approving rezoning request RZN 01-17.00 as submitted by Cynthia
Beard and Williams M. Center for property located on the southeast comer of 15™ Strect and
Bcechwood Avcnue. The property is zoned I-1, Heavy Commercial/Light Industnal and contains
approximatcly 12.13 acres. The request is rezone to R-2, Medium Density Residential. The
ordinance was left on the first reading at the October 16, 2001, mecting Icft on the second reading
then tabled at the November 6, 2001 meeting.

Alderman Santos moved to bring the item off the table. Alderman Trumbo seconded the
motion. Upon roll call the motion carried unanimously.

Alderman Trumbo moved to suspend the rules and move to the third reading. Alderman
Davis seconded the motion. Upon roll call the motion carried unanimously.




City Council Minutes
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Page 5

Mr. Williams read the ordinance for the third and final time.

Alderman Jordan stated there had been a petition brought before the city council. The council had
supportcd a meeting between the developers and the neighbors. The meeting had been very positive
and well attended. Somc of the 1ssucs that had been brought to his attention were the flooding,
traffic, and the size of the what was going to be put in there. He asked how they would plan to keep

the property from flooding?

Mr. Chris Parton, Crafton Tull and Assocates, presented a map illustrating the proposed detention
basins. The purpose of the detentton basins was to kecp down strcam property from flooding. The
water would run into thc detention basin, then allowed to run off at a very slow rate. Equal to or less
than the amount that was leaving the site before 1t was developed.

Alderman Jordan asked when they would do a traffic study.

Mr. Tim Conklin, Planning Director, stated if thcy were going to do a traffic study to dctermine what
off site improvements were going to be needed, the developer would hire a consultant and pay for
that consultant to do the traffic study. What the city would do was run some numbers from the
softwarc and come up with some numbers of the traffic that would be generated. With regard to
recommendation, the developer would then pay for that reccommended improvement.

Alderman Jordan asked if thcy would be responsible for the public trails and the amenities along the
creck comdor.

Mr. McClard stated that had been discussed duning the meeting. If they buy the property, they have
agreed to develop a trail and plaque arca. They thought 1t was important from a marketing point for
the project. They would put up some picnic tables and maintain 1t. They had offered to develop the
trail and to provide the land for the park. There were some financing 1ssues. Their hope was that
1t could be dedicated to the city, if the city wanted it. The city can then maintainit. They could work
those issues out at large scalc. They would have to clean up some along the trail, but their intention
was to leave the buffer zone.

Alderman Jordan asked if they bought the property would they be willing to offer a bill of assurance
that they would do that.

Mr. McClard replied, he thought so. Once they owned the property, then they could sit down and
go through these 1ssues before they went into large scale development. That way they could just
build 1t into the project.

Ms. Donna Bawling, Eighteenth Street, asked how the trails and ponds were going to be maintained.
There was currently a very bad odor coming from the detention pond a the University.
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Mayor Coody stated 1f 1t was city owned 1t would be maintained by the city. If it was pnvately
owned 1t would be maintaincd privatcly.

Mr. Chnis Parton stated that was correct. The detention ponds were constructed such that a concrete
channel was installed in the bottom so no standing water remains within the pond. They empty out
within a matter of hours after the storm.

Alderman Thiel noted the detention ponds would be maintained by the property owner and not the
city.

Alderman Trumbo stated he was going to abstain because they work for the same company, but 1t
was a scparatc corporation and his firm would not profit from this, so he was going to go ahead and
vote.

Mayor Coody asked shall the ordinance pass. Upon roll call the ordinance passed by a vote
of 7-1-0, Zurcher voting nay.

ORDINANCE 4351 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

RZN 01-18.00: An ordinance approving rezoning request RZN 01-18.00 as submitted by Bill
McClard of Lindscy and Associatcs on behalf of Cynthia Beard and William M. Center for property
located on the Southwest comner of 15™ Street and Beechwood Avenue. The property is zoned I-1,
Heavy Commercial/Light Industnal and contains approximately 19.39 acres. The request i1s to
rezone to R-2, Medium Density Residential. The ordinance was left on the first reading at the
October 16, 2001, meeting and tabled at the November 6, 2001 meeting.

Alderman Young moved to bring the item off the table. Alderman Trumbo seconded the
motion. Upon roll call the motion carried unanimously.

Alderman Trumbo moved to suspend the rules and move to the second reading. Alderman
Davis seconded the motion. Upon roll calli the motion carried 6-2-0. Jordan and Zurcher
voting nay.

Mr. Williams read the ordinance.

Alderman Santos moved to suspend the rules and move to the third and final reading.
Alderman Jordan seconded. Upon roll call the motion carried 7-1-0. Zurcher voting nay.

Mr. Williams read the ordinance.

Mayor Coody asked shall the ordinance pass. Upon roll call the ordinance passed by a vote
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of 7-1-0, Zurcher voting nay,
ORDINANCE 4352 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

RZN 01-19.00: An ordinance approving rczoning request RZN 01-19.00 as submitted by Bill
McClard of Lindsey and Associates on behalf of Cynthia Beard and William M. Center for property
located south of 15" Street between Beechwood Avenue and Razorback Road. The property is zoned
I-1, Heavy Commercial/Light Industrial and contains approximately 9.86 acres. The request 1s to
rezone to C-2, Thoroughfare Commercial. The ordinance was Icft on the first reading at the October
16, 2001, meeting and tabled at the November 6, 2001 meeting.

Alderman Young moved to take the item off the table. Alderman Davis seconded the motion.
Upon roll call the motion carried unanimously.

Alderman Santos moved to suspend the rules and go to the second reading. Alderman Davis
seconded the motion. Upon roll call the motion carried unanimously.

Mr. Williams read the ordinance.

Alderman Davis moved to suspend the rules and go to the third and final reading. Alderman
Jordan seconded. Upon roll call the motion carried by a vote of 7-1-0. Zurcher voting nay.

Mr. Williams read the ordinance.

Mayor Coody asked shall the ordinance pass. Upon roll call the motion carried by a vote of
7-1-0, Zurcher voting nay.

ORDINANCE 4353 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

ANX 01-4.00: An ordinance approving annexation request ANX 01-4.00 as submitted by Davc
Jorgensen of Jorgensen and Associates on behalf of Mark Foster for property owned by Eugene
Nottenkamper and Anthony Turchi and located north of Wedington Drive on the east side of 51*
Street. The request is to annex into the city approximately 30.99 acres located in the Planning Area.
The ordinance was left on the first reading at the November 20, 2001 meeting.

Alderman Young moved to suspend the rules and move to the second reading. Alderman
Jordan seconded the motion. Upon roll call the motion carried unanimously.

Mr. Williams read the ordinance for the second time.

Alderman Jordan stated he was concemed about the fire protection out west. Pcople were concerned
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that firc protection was not as good as 1t should be out west. He asked if a new station was nceded
out west.

Chief Bosh stated hc had only been there a couple of weeks. Onc of the things that they were going
to do in the Firec Department was to stcp back and pull some response information and housing
permit information as well as development information. They will then be able to 1dentify, by using
data as their decision making tool, where thosc stations are going to be needed. He was inclined to
believe that they needed a station out west. There was a lot of development out there. One thing that
he wanted to make sure that they did was to utilize the data and information gathered to back their
decision. They were wanting to use this information to get a head of the growth. The station wili
then serve as a community anchor and will help to bnng people to that arca and to encourage more
growth in that area. If they werc able to get ahead of the development then they would be able to
placc a station where the land is not as cxpensive at the time and then let the growth catch up to
them.

Mr. Eamest, Urban Development Director, stated they werc assisting in collecting some very basic
research about anticipating the growth area and siting a firc station where they thought it would serve
the growth area.

In responsc to concerns, Alderman Dawvis stated the subjcct property was between two subdivisions
already annexcd into the city.

Chief Bosh stated thcy were working on a station out there. He would encourage the annexation out
there. He did not believe it would be a problem to scrve.

Ms. Barbara Moorman, an area resident, questioned if the dense development they had just approved
near the center of town was considered smart growth, she wanted to know what this was.
Developing on the fringes and going way out.

Mr. Eamnest stated this was not leap frog development. It was connccting to existing water and sewer
and existing street systcms. By that definition 1t was not considered sprawl. They were reducing
their density further west.

ORDINANCE WAS LEFT ON SECOND READING.

RZN 01-22.00: An ordinance approving rezoning request RZN (1-22.00 as submitted by Dave
Jorgensen of Jorgensen and Associates on behalf of Mark Foster for property owned by Eugene
Nottenkamper and Anthoney Turchi and located north of Wedington Dnive on the cast side of 51*
Strect.  The property 1s zoned A-1, Agricultural, and contains approximately 30.99 acres. The
request 1s to rezonce to R-1, Low Density Residential. The ordinance was left on the first rcading at
the November 20, 2001 meeting.
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Alderman Trumbo moved to suspend the rules and move to the second reading. Alderman
Young seconded the motion. Upon roll call the motion carried unanimously.

Mr. Williams read the ordinance.

ORDINANCE WAS LEFT ON THE SECOND READING.

CIP: A resolution approving the CIP for 2002-2006.

Mr. Davis stated during the last ice storm and power outage, the intersection lights could have run
off a battery pack for a number of hours. That projcct has been submitted as part of this CIP. If and
when they adoptcd the CIP, if they would adopt it as amended it would include this projcct.

Alderman Santos moved to approve the resolution. Alderman Reynolds seconded the motion.
Upon roll call the motion carried unanimously.,

RESOLUTION 165-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

NEW BUSINESS

VAC 01-8.00: An ordinance approving vacation request VAC 01-8.00 as submitted by Dave Fulton
on behalf of Gerald Tomlinson for property located at 2522 S. College (lot 12 of Taylor Estates).
The property 1s zoned R-1, Low Density Residential and contains approximately 0.10 acres. The
request 1S to vacate an existing utility casement.

Mr. Williams read the ordinance for the first time.

Alderman Trumbo moved to suspend the rules and move to the second reading. Alderman
Davis seconded. Upon roll call the motion carried unanimously.

Mr. Williams read the ordinance for the second time.

Alderman Santos moved to suspend the rules and move to the third and final reading.
Alderman Jordan seconded. Upon roll call the motion carried unanimously.

Mr. Williams read the ordinance for the third and final time.

Mayor Coody asked shall the ordinance pass. Upon roll call the ordinance passed
unanimously.

ORDINANCE 4354 AS RECORDED IN THE OFFICE OF THE CITY CLERK.
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OFFER AND ACCEPTANCE: A resolution approving the offer and acceptance contract between
the City of Fayetteville and thc Board of Trustees of the Umversity of Arkansas for the sale of 4.05
acres of land on South School Street (Genesis Site) for the price of $459,000, less associated closing
Costs.

Alderman Trumbo stated he thought this made a lot of sense. This was an asset the city had to sell
to the University to ecnhance their development.

Mayor Coody stated the city had roughly about a $300,000 contribution in this. They would be
giving a road that the city owned and maintained and giving it to the Statc.

Alderman Davis asked if it was correct that they had invested $683,070 to this. They were selling
it for $459,000? They were going to take a loss of $224,0007

Mr. Ed Connell, Land Agent for the City, stated this was the city’s contribution to the whole program
down thcere.

Alderman Davis stated he believed it was the right thing to do, however, he was not 1n favor of the
city being in the land business. To him this was not a wise usc of tax payer dollars, when they were
having that kind of a loss.

Mr. Connell stated it was basically a development in the area, and the city would benefit 1n the
future.

Mayor Coody statcd thcy had an opportunity to build the State’s first real research and technology
based park down there with the University. They had somc cutting edge stuff going on. They had
to start someplacc and the best place to start was not that property. They needed to do what they
could to gct that started.

Mr. Boettcher, Public Works Director, stated he and Mr. Connell had both evaluated their investment
as a city in that property. What they had looked at was the cost of the road, prorated between the
benefits to the current tracks that were alrecady occupied and the tracks that they were selling that
were undeveloped. When they did an analysis of that and what they would call basc investment 1n
the current property, that was basically an equable transaction where the city was neither losing or
gaining on that transaction.

Mr. Wilhams stated this was an investment the city madc years ago to help Genesis expand at that
point in time. They never assumed that they would get any money back from that. They built the
road. They clcared out some slum property down there and in exchange they bought more propcrty
and cxpanded Genesis dramatically. This had been done as an economic development sort of project
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for the south part of Fayetteville. He had been on the council at that time. He never assumed that
they would get any money back for that. He thought that 1t had been a very good investment for the
city.

Alderman Davis stated he was glad that they were selling 1t to the University, but he did not beheve
the city needed to be in the land business. They had not had very good success in it.

Mr. Steve Davis, Budget Manager, stated when they first got this property, the city getting the
property and cleaning it up was tied to the University getting a threc million dollar grant. The
University got the grant and was able to expand their site. They should have left money on the table
to makc surc that their part of the grant stayed in place.

Alderman Davis moved to pass the resolution. Alderman Santos seconded the motion. Upon
roll call the motion passed unanimously.

RESOLUTION 166-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

OFFER AND ACCEPTANCE: A resolution approving the offer and acceptance contract between
the City of Fayetteville and Bryan Walker I, dated August 13, 2001, for the purchase of 32.91 acres
of land on the cast side of South School Street (across from Genesis Site) for a price of $360,000,
plus associated closing costs where applicable and the approval of a budget adjustment.

Mayor Coody statcd they were selling the previous item to the University so that they could continuc
their expansion. This item would basically take that moncy and buy thirty-thrce acres across the
street from Genesis. The University would like to use the land around Genests for a specific need,
research and development of small businesses. They did not want manufactuning there. They
wanted to keep manufacturing off sitc. That was what thcy hoped to dcal with on this site. They
were wanting to use this for rescarch and technology related businesses.

Alderman Davis statcd thcy were paying approximatcly $10,938.92 per acre for this land. He asked
who would be responsible for building the infrastructure. They still had the 1-540 site that they had
promoted to be a rescarch and technology park for years, but they still had not put infrastructure in
there. They also had parcels in the Industrial Park that was ready to be purchased. He had a real
problem with the city trying to purchase morc land. Hc hated for them to store property for them for
a number of years before they were ready to purchase it. If their intention was to sell to the
University some point in time. He hoped that they would not go in and do any infrastructure to
increase their cost.

Alderman Santos stated he would hike to see it developing by private developers who would provide
the infrastructure just hkc they did for other private development. He thought the need for this was
that all of these baby businesses that the Genesis Center nurtured, as soon as they started selling and
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become a real busincss they could not use the University property any morc.

Mr. John Maguire, Economic Dcvelopment, stated the University was about to add six million
dollars to their project. They were also in the process of ¢stablishing a foundation to do as Kevin
suggested, to own propcrty ncar by. They were in the process of trying to buy Dash Golf’s property.
Because of the old clectroplating plant, there had been some so1l samples made on the site.

Mr. Boettcher statcd where the old manufactuning site was, they took one sample on the north
boundary and the east boundary nearest the previous manufacturing operation. They also took some
back ground samples lower on the site. The samples all checked. There was no evidence of higher
lcvels of any metals.

In response to questions from Aldcrman Young, Mr. Maguire stated they had been talking with
someonc who was looking for about a ninety to one hundred thousand square foot building. They
would need approximately four or five acres.

Alderman Young asked if they were to buy this property werce they going to at least get an engineer
to draw up a preliminary plat so thcy would know where the lots are and where the strects were

going to be.

Mayor Coody stated they could do that, but they had a Landscape Architect on staff now that could
help them design it.

Alderman Young stated he was worned about not having a plan in place prior to having someone
purchasc some of the property.

Mr. Maguire stated part of this property was on a hillside and would lend itself to six to twelve
thousand squarc foot building. Therc werc probably no more than two locations for large buildings.
One along the road.

Alderman Young stated he did not want them to sell four or five acres and then have all the rest of
it landlocked or where they could not utilize it. He thought they should draw up the lots and put a
price on them.

Alderman Trumbo asked what fund the moncy would go into on the sale of the property and what
could that money bc uscd for?

Mr. Steve Davis stated the property was in gencral fund as a general fund assct. It could be used for
what cver general funds could be used for. They had to be carcful on what they spent general fund
moncy on because of a court ruling on the Town Center Lawsuit which prohibited them from using
gencral fund money for brick and mortar project. Part of them wanting to purchasc the thirty two
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acres at the same time they were sclling the four acres, was that they would have a direct linkage
between the two transactions and they were not contaminating the fund with their normal general
fund moncy. It would protect the nincty-nine thousand dollar differential and 1t would go 1nto the
general fund for city services.

Alderman Davis stated it was his understanding that they were not going to do anything to the
infrastructure at this time.

Mayor Coody stated they did not have any plans on developing this nght now.

Alderman Santos moved to pass the resolution. Alderman Jordan seconded the motion. Upon
roll call the motion carried unanimously.

RESOLUTION 167-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

BC/BS: Approval of a contract with Blue Cross and Bluc Shield of Arkansas for the policy ycar
January 1, 2002 through December 31, 2002.

Alderman Davis state therc were insurance companies leaving the State very day. He hoped that
next year they would go out and let other people quote on this.

Mayor Coody stated onc of the rcasons they were leaving Arkansas was because we had the worst
health in thc country. He thought Arkansas was thc only statc where the smoking rates were
increasing. Which decreased the health of the people in the state. When that happened their cost

g0 up.
Alderman Jordan stated the Well-ness plan concerned him the most. It was a benefit to the
ecmployees. It did not cost them anything to have a physical. Now their lower paid employees will

be a lot less likely to have those physicals and they were the people who needed it the most.

Mr. Ted Webber, Administrative Services Director, stated 1t was a very low number of employees
that used the well-ness benefit. Blue Cross was not making the option available to them.

In responsc to questions, Mr. Williams stated the deductible was five hundred dollars.

Alderman Trumbo moved to approve the resolution. Alderman Davis seconded the motion.
Upon roll call the motion carried unanimously.

RESOLUTION 168-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.

PAY PLAN: Discussion and approval of amendments to the City’s pay plan.
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Alderman Thiel stated since there had been some discussion about salaries over fifty thousand. She
thought the majonty of them thought that the people under fifty thousand the hundred percent was
acceptable. They did not want to go into the reserves anymore than necessary. This pay amount was
tied to this at onc hundred percent. She wondcred 1f they should hold off on this.

Alderman Trumbo stated he wanted to go ahcad and approve this. He thought it would be good for
the city to approve this because they have had so much discussion and public input. They neceded
to clcar the air on going forward. With the decreases in the health benefit he thought it was in the
best interest of the city employces.

Alderman Santos stated he believed they should fund it at one hundred percent of the Hay Plan
rccommendation. All this would do would be to get them up to average.

Alderman Reynolds stated they needed to approve this tonight to let the employees know that they
were behind them.

Alderman Trumbo stated that had they not had 10.25 million in reserves and another four million
in another account they would not have the option to do these kind of pay increascs.

In responsc to questions, Mayor Coody stated they planned to have the Hay Group to facilitatc a
wage study with management and the chiefs of the fire and police departments and represcntatives
from the non-uniformed employees of the city. They would then determine the cntena for the cities
that thcy wanted to compare themselves to. They wanted to climinate two points of contention. One
was what cities were they going to usc for comparisons. The second point was that when they get
the information back, where did they want to fit within the range. Did they want to be a median or
above. Oncc they established those factors, then they would send the request out to the other cities.
Then 1t was a matter of the Hay Plan brninging back the information.

Alderman Jordan stated when they sclected the committee they needed to bring police and fire and
hourly workers. Everyone needed to able to have some input.

Alderman Davis stated they had discussed having someone from every department come in.

Spokes person for the Fraternal Order of Policc, statcd therc was still more needed to get them where
they belonged. They were not looking of extra, they were looking for what the onginal pian sct out
for. Hec agrecd with them that they were short and they were behind, but it sounded hke the council
was willing to stcp up to the plate and address the problem for them. Their one major concern was
that they could not get a definition of what their goal was. Was it average? Was i1t median? Was
competitive? They went where others were afraid to go. They wanted to know that they had the
support of the people that they work for. When they didn’t, 1t made it hard for them to do their job.
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In 1989 the Hay Group pointed out that employce pay increases should not be a swing item in the
city’s budget. Employees were the city’s contact with the public.

Alderman Trumbo stated he belicved that their goal was to get everyone on the upper range.

Mr. Tim Franklin, Police Officer, stated there was going to bc committce formed. Will they allow
a member of the Fraternal Order of Policc and the Firemen’s Association to be on the commuttee?

Mayor Coody stated yes.

Alderman Young moved to amend the resolution.

Mr. Davis stated January 1 occurred during the middle of a pay period. They could not calculate pay
roll on two pay rates. They had a pay penod that started January 7. If they could make it affective

on January 7 it would make 1t a lot casicr on the pay roll staff.

Alderman Santos stated the intent of the resolution was to implement the Hay Plan reccommendation
at one hundred percent affective January 7.

Alderman Young moved to amend the resolution at an expedited review or new Hay Plan be
implemented to commence immediately. Alderman Zurcher seconded the motion.

Alderman Young statcd he was requesting that they start the contract procedurc.
Mr. Davis stated the Hay Group had indicated that the cost of this work would be approximately
twenty-five thousand dollars. If thcy wanted to approve a budget adjustment to set that money aside

1t could be appropnated at this time.

Alderman Davis asked i1f they could use some of the proceceds from the land salc tonight to pay for
that. He asked if they necded a rcsolution for that.

Upon roll call the motion carried unanimously.

Alderman Trumbo moved to approve the pay plan. Alderman Jordan seconded the motion.
Upon roll call the motion carried unanimously.

Alderman Trumbo moved to suspend the rules and place the budget adjustment on the
agenda. Alderman Davis seconded the motion. Upon roll call the motion carried unanimously.

Alderman Trumbo moved to approve a budget adjustment in the amount of $25,000 for
contract services. Alderman Davis seconded the motion. Upon roll call the motion carried
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unanimously.

RESOLUTION 169-01 AS RECORDED IN THE OFFICE OF THE CITY CLERK.
BUDGET: A resolution approving the 2002 Operating Budget.

Mr. Steve Davis stated the 2002 Budget was $136,301,103 compared to last years adopted budget
of $85,877,479 thc major difference was two capital projects. The hbrary construction for
$20,417.00 and the first installment of the Wastewater System Improvement at twenty five milhion
dotlars. The oniginal general fund budget showed usc of rescrves of approximatcly two million
dollars. City staff went back and reduced spending 1.3 million dollars 1n general fund so that they
could fit in the group benefit plan adjustment and the Hay Plan adjustments. In doing so they had
a proposed use of fund balance of approximatcly 1.8 million dollars for next year. It would feave
them with a projected fund balance or reserve account at the end of 2002 of six million dollars.

Alderman Zurcher stated the Youth Advocacy Budget had not been brought back to 2002 budget,
it was cut completcly. He stated he would like to put some money back into that budget.

Mayor Coody stated there were some committees that have not had corium for four or five meetings.
Some of the committees were not very productive.

Alderman Thicl stated this budget has taken money from a lot of non-profit groups and organizations
that they have funded in the past. They had asked Steve to look at the city survey to sce what people
thought were important.

Alderman Young stated he had been anticipating this budget in November, but that did not happen.
Hc asked Mayor Coody if this was his proposcd budget.

Mayor Coody replied yes.

Alderman Young stated in the past election, one of the major i1ssues was communications and
opening up and changing the way they did things. He was disappointed in this budget. This was not
a real budget. It was a Rcadcers Digest condenscd version of the budget. If they really thought that
they could know what was going on with the budget, they were mistaken. There was no break down
in any of this stuff. They did not know what the money was being spent for in this document.

Mr. Davis stated more information had been provided this year than in the pervious eight or ninc
years.

Alderman Young questioned what “services and charges” were. They did not know what that money
was going for. Therc was no break down. This budget was not any different than the previous
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administration.

Mr. Davis stated “services and charges’ covered cverything from public notification to motor pool
replacement charges. Things that they bought that they would contract for. Their budget was
established as a program performance budget. In a program performance budget the city council
looks at the program description and the resources available and the outcome or results. They were
apolicy sctting body. They were not a line manager body. They were to tell them what their policies
were and they would try and implement them through the appropnations that they provided them.
This was the level of detail the council had seen since 1992,

Alderman Young statcd that he was going to proposc that they approve the budget in February 2002
because in the past any new alderman did not have a say in the budget. He would like to change that.
He would like for cveryonce to be accountable to that budget when they first entered office.

Alderman Thiel stated that would change their accounting year.

Mr. Davis stated they had a State mandate that all cities and counties fiscal year runs the calendar
year. January 1 was a new funding year for them. They could not wnite any checks unless they had
a spending authorization. The budget was the vchicle to do that. Even if they did not approve the
budgct until February 1, which was the deadline 1in State Law, they would still have to pass a
continuing funding rcsolution affective January 1. It would be a portion of the last years adopted
budget, so that they could write pay roll checks and pay light bills. Otherwise they would not be able
to wnite any checks.

Alderman Young state he was looking for accountability.

Alderman Thiel stated she thought some of the new member of the council did have some input on
somc of the last minutc changes that were made.

Alderman Zurcher moved to table theitem. Alderman Jordan seconded the motion. Upon roll
call the motion carried unanimously.

THE ITEM WAS TABLED UNTIL THE NEXT MEETING.
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DATE: December 27,2001 —

RE: Organization of the City Council

Attached is A.C.A. §14-43-501 Organization of City Council. As
you see it requires that you “shall annually, at the first council meeting
in January, assemble and organize the city council.” A.C.A. §14-43-

501(a)(1).

Subsection (b)(2) states: “In the absence of the mayor, the council
shall elect a president pro tempore.” This appears to be a position
similar or identical to what we have referred to as “Vice-Mayor.” I
could find no mention in the statutes of a “Vice-Mayor.”

As you see, you are granted the power to organize yourselves as
the City Council with the mayor being the “ex-officio president of the
council (who) shall preside at its meetings.” “The mayor shall have a
vote when his vote is needed to pass any ordinance, by-law, resolution,
order or motion.” A.C.A. §14-43-502(b)(1)(B).




I believe you may elect a “president pro tempore” either at your
first meeting to preside at any future council meetings not attended by
Mayor Coody, or you can wait for Mayor Coody’s absence at any
meeting and elect one of yourselves “president pro tempore” to preside
at that meeting.

Even though not expressly referred to by state statute, I believe
you can also designate one of your members “Vice-Mayor” as part of
your general powers to annually organize yourselves. A “Vice-Mayor”
could have no greater power than a “ president pro tempore” which is
to conduct City Council meetings in the Mayor’s absence.
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14-43-501. Organization of city council.

(a)(1) The aldermen elected for each city shall annually, at the ﬁrst
council meeting in January, assemble and organize the city council.-

(2XA) A majority of the whole number of aldermen shall be necessary |

to constitute a quorum for the transaction of business.

 (B) They shall be judges of the election returns and of the qualifi-

. cations of their own members.

- (C) They shall determine the rules of their proceedmge and keep a
journal thereof, which shall be open to the inspection and examina-
tion of any citizen. They may also compel] the attendance of absent
members in such manner and under such penalties as they shall
think fit to prescribe. :
(bX1XA) The mayor shall be ex officio president of the mty counc1l

and shall preside at its meetings.
(B) The mayor shall have a vote to establish a quorum of the city

-council at any regular meeting of the city council and when his vote
- 18 needed to pass any ordinance, bylaw, resolution, order, or ‘motion.
'(2) In the absence of the mayor, the city councﬂ shall elect a

president pro tempore.

History. Acts 1875, No. 1, § 51,p.1;C. substituted “city council” for “council”
& M. Dig., 88 7738-7741; Pope’s Dig., throughout (b)and inserted “to establish a
§% 9934-9937; Acts 1981, No. 345, § 1, quorum of the city council at any regular
A.S.A. 1947, § 19-1010; Acts 2001, No meeting of the city council ' and” in

3564, § 1. (bX{1XB).
Amcendments. The 2001 amendment

14-43-502. Powers of council generally.

(a) The city council shall possess all the legislative powers granted
by this subtitle and other corporate powers of the c1ty not prohibited in
it or by some ordinance of the city council made in pursuance of the
provisions of this subtitle and conferred on some officer of the city.

(bX1) The council shall have the management and control of fi-
nances, and of all the real and personal property: belongmg to the

corporatlon
(2XA) The council shall prov1de the times and places of holdm

~ “meetings, which shall at all times be open to the public.

(B) The mayor or any three (3) aldermen of any city or town
“regardless of size or classification, may call special meetmgs m the
manner as may be provided by ordmance
' (3) The council shall appoint, or provide by ordinance, that the

quallﬁed voters of the city, of the wards, or districts as the case may
require, shall elect all such city officers as shall be necessary for the
good government of the city and for the due exercise of its corporate
powers, and which shall have been provided by ordinance, as to whose
appointment or election provision is not made in this subtitle and not
provided by any general law of the state in reference to cities of the first
class.

o W o
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AGENDA REQUEST FORM

Council Meeting of_ January 2, 2002 Mayor’s Approval
FROM Don Bunn Public Works Admin Public Works
Name Division Department
ACTION REQUIRED Approval of an agreement with Cricket Communications for

the lease of tower space on the Township Water Tank. The proposed lease
amount 18 $1500.00 per month.

COST TO CITY

|

$ -0- $ -0-
Cost of this Request ' Category/Project Budget Category/Project Name
Account Number Funds Used to Date Program Name

S
Project Number Funds Remaining Fund Category
BUDGET/CONTRACT REVIEW N/A Budgeted Item Budget Adj. Attached
) :

Budget Coocrdinator Date Admin Services Director Date

7V Vuisha faisdt 12/ 11 oy -

Accounting Manager . Date ADA Coordinator . Date

-';7/ MZZ /2 /{ f/()/ { ' ézmm (2l ol

Ci Atgiirney Date InternaYJAuditor Date
g [2n oy

Purchasing Officer Date

STAFF RECOMMENDATION It i1s the recommendation of the staff that the Council
approve the lease agreement with Cricket Communications for cellular

antennae located on the Township Water Tank. Lease amount: $1500.00 per Cricke
month. A. 2.
& Dec, 2001
blic Works Director Date Cross Reference
12 -12-0f
Depapfment Director Date New Item: Yes No
/(,tij)_Q-’“/ I O Prev Ord/Res #
Admin_Services Director Dat
Orig. Contract #
L / {
Mayor Date Orig. Contract Date

Orig. Contract Number
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COMMENT SHEET

Project: - Cellular Antennas, Lease Agreement, Township Tank

Engineer/Contractor: Cricket Communications |
Notes to Reviewers: = This Agreement is scheduled to go to the City Council for

review and approval on January 2, 2002.




WATER TANK ATTACHMENT
COMMUNICATION SITE LEASE AGREEMENT
(Township Tank Site)

This Water Tank Attachment Communication Site Agrcement (**Agreement) is entered into
this
day of January, 2002, by and between the City of Fayetteville, hereinafter known as the
“Owner” and Cncket Communications, hereinafter known as the *““Tenant™.

GENERAL TERMS AND CONDITIONS:

1. Grant. Subject to the terms and conditions contained within this Agreement, Owner
hereby grants to Tenant the nonexclusive nght to install, maintain, operate and remove radio
communications equipment and appurtenances on the Owner’s Township Water Tank (the “*Water
Tank") located on the property descnbed in Exhibit A (the “Premises™), and leases to Tenant a portion
of the Prenuses for construction and occupancy of an equipment shelter or building to house Tenants
cquipment on the Premiscs as more particularly described in Exhibit A, Owner shall continue to have
the nght to occupy the Prenuses and operate the Water Tank and to grant others nghts to occupy or
utilize the Premises and the Water Tank at Owner’s sole discretion.

Owner also grants to Tenant a non-exclusive easement during the term of this Agreement for
ingress, egress and regress and for the installation and transnussion of utilitics on propeny described
on attached Exhibit (“"Easement™). tenant may install equipment, personal property, improvements,
alterations or fixtures as listed on Exhibit C (the Equipment), or an Owner may otherwise approve in
wnting, such approval not to be unrcasonably withheld, conditioned or denied. Any personal property
owned by Tenant, whether or not fixed or attached to the Premises or Water Tank, shall remain the
property of Tenant without regard to whether it appears on Exhibit C.

2. Use. Tenant shall use the Equipment and Premises for the purpose of constructing,
installing, maintaining, improving and operating, at Tenant’s expense, a communications facility,
including antennae, equipment shelter or building, platforms, cable runs and incidental uses as
described in this Agreement. Tenant shall be solely responsible for secunng any and all building
permits and approvals, zoning changes or approvals, vanances, use permits, and other govemmental
permits from applicable governmental authonties, including any Federal Aviation Administration
approval (collectively, Permits) prior to any construction on the Premises. Owner agrees to
reasonable cooperate with Tenant in obtaiming the Permits, and copies of the Permits shall be provided
to Owner upon request. Tenant shall promptly pay all costs and cxpenses and shall not cause or
permut any licn to be created against the Premises.

3. Initial Term. The Inmitial Term of this Agreement shall be five (5) yvears, commencing the
carhier of (1) commencement of installation or (1) one hundred eighty (180) days after the full
exccution of the Agreement, (the “Commencement Date™) and terminating at mudnight five years
thereafter.

4. Renewal Term(s). Tenant shall have the right to extend this Agreement for one (1)
additional term of five (5) years (First Renewal Term) on the same terms and conditions as set forth in
this Agreement except that the Rent shall be increased as determined by the City at the time of
renewal. Failure of the City to immediately increase the rent at the time of or atter rencwal shall not
limit the nght of the City to increase the rent later during the renewal termi. This renewal shall be
automatic unless Tenant notifies Owner of Tenants intention not to rencw.,
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[ 3 DEPARTMENTAL CORRESPONDENCE

|

To: Fayetteville City Council

From: Don Bunn, Assistant Public Works Director &/1 4—"'

Thru: Greg Boettcher, Public Works Director
Mayor Dan Coody

Subject: Lease Agreement, Cricket Communications
Township Tank

Date: December 11, 2001

Attached for your review and consideration is a proposed lease agreement with
Cnocket Communications for lease of tower and ground space at the Township Tank
on Township Road. The lease is for the purpose of installing and maiataining cellular
antennas. The Agreement calls for a monthly rental fee of $1500.00, or $18,000.00

per year.

You will note that there are several Exhibits that are a part of this Agreement. Not all
of them have been filled in as of this date. The Agreement, after it is approved and
signed by Cricket and the City, gives Cricket 180 days to get final City approval of the
detailed plans for installation, FAA approvals, interference tests, and other tests
required by the Agreement. If, for whatever reason, Cricket cannot or chooses

not perform within the 180 days, the Agreement becomes void.

The City Planning Division may, under City Ordinances, approve this installation
administratively upon proper application by Cricket.

It is the recommendation of the Staff that the Agreement with Cricket
Communications be approved.

/\/g’g 0% o mmWU])Uv“U-‘“—Jﬁ Wdffm—f ekl 7
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WATER TANK ATTACHMENT
COMMUNICATION SITE LEASE AGREEMENT
(Township Tank Site)

This Water Tank Attachment Communication Site Agreement ("Agreement") is entered into this
day of , 20 ___, by and between the City of Fayetteville, hereinafter known as
the "Owner” and Cricket Communications, hereinafter known as the “Tenant™.

GENERAL TERMS AND CONDITIONS:

1. Grant. Subject to the terms and conditions contained within this Agreement, Owner hereby
grants to Tenant the nonexclusive right to install, maintain, operate and remove radio communications
cquipment and appurtenances on the Owner’s Township Water Tank (the “Water Tank™) located on the
property described in Exhibit A (the “Premises™), and leases to Tenant a portion of the Premises for
construction and occupancy of an equipment shelter or building to house Tenants equipment on the
Premises as more particularly described in Exhibit A. Owner shall continue to have the right to occupy the
Premises and operate the Water Tank and to grant others rights to occupy or utilize the Premises and the
Water Tank at Owner’s sole discretion.

Owner also grants to Tenant a non-exclusive easement during the term of this Agreement for
ingress, cgress and regress and for the installation and transmission of utilities on property described on
attached Exhibit ("Easement”). Tenant may install equipment, personal property, improvements, alterations
or fixtures as histed on Exhibit C (the Equipment), or as Owner may.otherwise approve in writing, such
approval not to be unreasonably withheld, conditioned or denied. Any personal property owned by Tenant,
whether or not fixed or attached to the Premises or Water Tank, shall remain the property of Tenant
without regard to whether it appears on Exhibit C.

2. Use. Tenant shall use the Equipment and Premises for the purpose of constructing, installing,
maintaining, improving and operating, at Tenant's expense, a communications facility, including antennae,
equipment shelter or building, platforms, cable runs and incidental uses as described in this Agreement.
Tenant shall be solely responsible for securing any and all building permits and approvals, zoning changes
or approvals, variances, use permits, and other governmental permits from applicable governmental
authorities, including any Federal Aviation Adminustration approval (collectively, Permits) prior to any
construction on the Premises. Owner agrees to reasonably cooperate with Tenant in obtaining the Permits,
and copies of the Permits shall be provided to Owner upon request. Tenant shall promptly pay all costs and
cxpenses and shall not cause or permit any lien to be created against the Premises.

3. Initial Term. The Initial Term of this Agreement shall be five (5) years, commencing the
earlier of (i) commencement of installation or (ii) one hundred eighty (180) days after the full execution
of the Agreement, (the "Commencement Date") and terminating at midnight five years thereafter.

4. Renewal Term(s). Tenant shall have the right to extend this Agreement for one (1) additional
term of five (5) years (First Renewal Term) on the same terms and conditions as set forth in this
Agreement except that the Rent shall be increased as may be specified in the Special Terms and Conditions.
This renewal shall be automatic unless Tenant notifies Owner of Tenants intention not to renew.
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Upon cxpiration of the First Renewal Term [ten (10) years and one hundred eighty (180) days from the
date of this agreement] the Owner shall have the right to terminate this Agreement for any reason, provided
the Tenant shall have been notified in writing one hundred and eighty (180) days prior to the expiration
date. In the event Owner chooses not to terminate the Agreement, the Tenant shall have the nght to extend
the Agreement for one (1) additional five (5) year term. However, both parties shall have the right to ask
for a rencgotiation of the terms and conditions of the Agreement at that time, provided a written notice
of the desire to rencgotiate terms and conditions is given the other party at least ninety (90) days prior to
the Agreement termination date. Notice shall contain an explanation of the items and/or issues to be
rencgotated. Owner and Tenant shall have the same rights of termination/negotiation at the end of each
successive five (S) year term.

9. Rent. The rental amount for the initial term and subsequent renewal terms shall be as specified
in the Special Terms and Conditions of this Agreement. Rental payments shall begin on the
Commencement Date and shall be made monthly in advance on the first day of the month and shall be
prorated for any partial month at the commencement or termination of this Agreement, based on the
number of days in that month. Tenant will receive a monthly statement from Owner and payment shall be
sent to the address contained in the monthly statement. Any past due amount shall be shown as such on the
following months billing statement, and shall constitute sufficient notice to the Tenant of the need to bring
the account current. Failure to do so within thirty (30) calendar days of the receipt of such notice shall be
decmed a default. In the cvent the Agreement is terminated duc to any reason except Tenant's default,
Owner shall promptly refund any prepaid rents to Tenant.

6. Maintenance. The costs of maintaining the Water Tank, including painting of the exterior and
finishing or painting the interior of the Water Tank, shall be borne by Owner. In the event damage is
caused to Tenants equipment or personal property by Owners agents, or employees, the cost of repairing
such damage shall be borne by Owner who shall, upon due notice and proof of loss provided by Tenant,
timely reimburse Tenant the cost of repairing such damage.

Tenant shall maintain its antennas, transmission lines, equipment and equipment shelter in good
operating condition. In the cvent damage is caused to the Water Tank by Tenant or Tenants agents,
employees, contractors or subcontractors, cither during the initial installation of the equipment or
subsequent operational, construction, or maintenance activities, the cost of repairing such damage shall be
borne by Tenant. The cost of repair may include, but would not be limited to the cost of lost water,
disinfections, public notifications, and re-painting. Should Tenant fail to timely make repairs required by
this Agreement, Owner may, at Owners option, make such repairs and Tenant shall promptly reimburse
Owner for its costs and expenses incurred in such repair. Upon termination or expiration of this Lease
Agrecement, Tenant shall remove, within ninety (90) days thereof, its Equipment from the Water Tank and
repair damage, if any, to the Water Tank caused by the removal of Tenants Equipment, normal wear and
tear and damage due to casualty excepted. Tenants activities and operations and the Equipment shall not
interfere with Owners maintcnance, repair and operation of the Water Tank and its lighting system. Tenant
shall be responsible for any damages it may cause to existing or furure telecommunications cquipment.
Tenant shall be obligated to remove all permanent structures down to ground level unless Owner specifically
approves of such structure or structures remaining in place. Underground or at grade items, such as slabs
on grade, gravel, and vegeration shall not require removal. No underground items shall require removal.
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7. Due Diligence Period. Tenants obligation to perform under this Agreement shall be subject
to and conditioned upon:

(a) Tenants securing appropriate approvals for Tenants intended use of its Equipment on
the Premises from the Federal Communications Commission, the Federal Aviation Administrator, and any
other federal, state or local regulatory agency having jurisdiction over Tenants proposed use of the

Equipment;

(b)  Tenants obtaining, at its option, a title report or commitment for a leaschold title
policy from a title insurance company of Tenants choice which must show no defects or restrictions of title
or any liens or encumbrances which may adversely affect Tenants use of the Premises or Tenants ability to

obtain financing;

(c) Tenants obtaining, at its option, a survey and analysis tests which must show no defects
which, in the opinion of the Tenant may adversely affect Tenants use of the Premises;

- (d) Tenants approval of the condition of the Premises, which may be subject to, at Tenants
option, an environmental audit of the Premises performed by an environmental consulting firm of Tenants

choice; and |

(¢) Tenants determination that the Water Tank is structurally appropriate for Tenant
needs. | |

Tenant shall act with due diligence within ninety (180) days of the date of execution hereof to satisfy
all conditions set forth above and to provide of the information required in the various exhibits. In the event
that Tenant determines during the due diligence period that the Water Tank and the Premises are, in
Tenants opinion, unacceptable to Tenant, then this Agreement shall terminate and be of no further force

or effect.

8. Interference. Tenant agrees to install Equipment of types and generating frequencies which will
not cause interference to transmissions or signals from users of the Water Tank as may be already in place
on the Water Tank or on the Premises, and who are operating in full compliance with all FCC requirements.
At Owners request, Tenant shall provide a detailed interference analysis showing potential conflicts between
Tenants frequencies and those of the other users already in place on the Water Tank. If, upon installation
and start-up of the Equipment, the Equipment causes such interference, Tenant will take all steps necessary
to correct and eliminate the interference. If the interference cannot be eliminated within 48 hours after
receipt of written notice from Owner to Tenant, Tenant shall temporarily disconnect the electric power and
shut down the Equipment (except for intermittent operation for the purpose of testing, after performing
maintenance, repair, modification, replacement, or other action taken for the purpose of correcting such
interference) and if such interference is not corrected within 30 days after receipt of the written notice,
Tenant agrees to remove the Equipment from the Water Tank and the Premises and this Agreement shall

terminate as if by expiration.

9. Subsequent Tenants. Owner will require any proposed new co-locating tenant to develop the
proper documentation showing that its proposed installation and the use thereof will not interfere with the
existing tenant(s) equipment and use of the Tank prior to the execution of an agreement to allow such co-
location. The existing tenant(s) shall review and approve such documentation, but shall not unreasonably
nor arbitrarily withhold such review and approval.
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The Owner will require any Agreement with a subsequent co-locating tenant to contain language which
holds the new tenant liable for any and all damages to Tenants existing equipment and use thereof which
may occur as a result of the installation and operation of their equipment. In the event of such interference
by a subsequent tenant, Tenant shall have the right to enjoin such interference and if the interference is not
remedied within thirty (30) days, Tenant shall have the right to terminate this

Agreement immediately.

10. Unlities and Access. Tenant shall have the right to install utilities, to be separately metered
at Tenants expense, and to improve present utilities on the Premises, including but not limited to the
installavon of emergency power generators. Tenant shall have the right to place utilities, (and all sleeves,
conduwts and cables necessary thereto), on a formal utility casement specifically given by Owner for that
purpose in order to service the Equipment throughout the Initial Term or any Renewal Term of this
Agreement. All uulities servicing Tenants equipment and facilities shall be placed underground. Tenant shall
be responsible for all utility connection charges, and all utility use charges, for clectricity or any other utility
used by Tenant.

Tenant shall have access to the Premises and the Equipment at all times, 24 hours each day, through
the Owners access drive. Owner shall maintain the access drive in good condition throughout the Initial
Term of this Agreement and throughout any Renewal Term(s).

11. Termination. This Agreement may be terminated by either party in accordance with the
provisions of Paragraph 4. This Agreement may be terminated on thirty (30) days prior written notice by
either party upon a default of any covenant or term thereof by the other party, which default is not cured
within sixty (60) days of receipt of written notice of such default. Any default which cannot be cured in
sixty (60) days shall not be considered a default so long as the defaulting party has identified a cure which
is sausfactory to the other party and is diligently pursuing such cure. Additionally, this Agreement may be
terminated by the Tenant at any time for any reason or for no reason.

Upon terminauon of this Agreement Tenant shall immediately cease its operation, and shall have
ninety (90) days from the termination date to remove all of Tenants Equipment from the Premises and shall
make whatever repairs to the Water Tank and grounds that might be necessary to leave the Premises in a
good, clean, and neat condition. Such repairs shall but not be limited to, physical repair and painting of
damaged areas of the Water Tank caused by the operation or removal of the antennae and other equipment,
and repair to the grounds (sceding, mulching, etc) on and around building removal areas.

12. Structural Analysis. Tenant shall be solely responsible to ensure that Tenants installation of
the Equipment shall not significandy effect the structural integrity of the Water Tank, and that no damage
results to the Water Tank due to installation of the Equipment. Owner agrees to furnish Tenant, promptly
upon Tenant s request, true and accurate copies of all analyses performed on the Water Tank within the two
years preceding the request and Tenant s attachment of antennas or Equipment on the Water Tank.

In the absence of such an analysis or if the most recent analyses are insufficient for Tenants needs,
or if requested to do so by the Owner, Tenant shall be responsible for obtaining a new analysis by a
structural engineer licensed to do business in the Statc of Arkansas. Tenant shall furnish a copy of the
analysis to Owner. The cost of the new analysis shall be paid solelv by Tenant. If reinforcements to the
Water Tank are requured for Tenants use, Tenant shall submit plans to the Owner, prepared by an engineer
registered 1o do business in the State of Arkansas, for such reinforcements. Upon approval by the Owner,
Tenant shall proceed with such reinforcements at Tenants sole cost after review and approval of the plans
by the Owner.




Cricket Comm.

A. 2. Page 8 . .

Subsequent tenants may be required to perform an analysis on the Water Tank by a licensed structural
engineer indicating that attachment of the Addittonal Antennas to the Water Tank does not impair the
structural integrity of the Water Tank and will not materially diminish the Water Tanks function or useful
life. All such Tank analyses shall be in compliance with current industry standards.

13. Taxes. Tenant shall pay any personal property taxes assessed on, or any portion of such taxes
attributable to, Tenants Equipment. Tenant shall not pay real property taxes or other fees and assessments
attributable to the Water Tank or the Premises.

14. Environmental Matters. Owner represents that, to Owners best knowledge, no Hazardous
Materials are presently located on the Premises or Easement, and Owner agrees that it will provide, at no
cost or expense to Tenant, for the removal of any Hazardous Materials if Hazardous Materials are present
on the Premises or the Easement prior to the date of this Agreement or if Hazardous Materials are brought
onto the Premises or Easement by Owner, its agents, servants, employees, licensees, invitees or contractors.
If after Tenant takes possession of the Premises Hazardous Matertals are discovered to exist on, under or
beneath the Premises, Tenant may terminate this Agreement and Tenant shall owe no further duties,
obligations or liability to Owner.

Tenant shall comply with all laws, ordinances, rules, orders or regulations applicable to Hazardous
Materials. Tenant shall not use the Premises or the Easement for treatment, storage, transportation to or
from, use or disposal of Hazardous Materials (other than petroleum products necessary for the operation
of an emergency electrical generator to serve the Equipment). Tenant shall be responsible for any expense
incident to the abatement or compliance with the requirements of any federal, state or local statutory or
regulatory requirements caused, directly or indirectly, by the activities of the Tenant or Tenant's agents,
employees or contractors.

As used in this Agreement, "Hazardous Materials" shall mean any and all polychlorinated biphenyls,
petroleum products, asbestos, urea formaldehyde and other hazardous or toxic materials, wastes or
substances, any pollutants, and/or contaminants, or any other simtlar substances or materials which are
defined or identified as such in or regulated by any federal, state or local laws, rules or regulations (whether
now existing or hereinafter enacted) pertaining to environmental regulations, contamination, cleanup or
any judicial or administrative interpretation of such laws, rules or regulations or any substance that after
release into the environment and upon exposure, ingestion, inhalation or assimilation, either directly from
the environment or directly through food chains will or may reasonably be anticipated to cause death,
disecase, behavior abnormalities, cancer or genetic abnormalities.

15. Notices. All notices, requests, demands and other communications hereunder shall be in
writing and shall be deemed given if personally delivered, mailed by certified mail, return receipt requested,
or by overnight service having a record of receipt to the addresses as given in the Special Terms and
Conditions of this Agreement.

16. Title and Quiet Enjoyment. Owner represents and warrants that it has the full right, power
and authority to execute and enter into this Agreement. Owner further warrants that Tenant shall have the
quiet enjoyment of the Premises during the term of this Agreement. In the event the Premises is
encumbered by a mortgage or deed of trust, Owner agrees, upon request of Tenant, to obtain and furnish
to Tenant a non-disturbance and attornment agreement for each such mortgage or deed of trust, in a form
reasonably acceptable to Tenant. Tenant may obtain title insurance on its interest in the Premises. Owner
agrees to execute such documents as the title company may require in connection therewith.
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17. Representatons and Warranties. Tenant acknowledges that the primary use of the Tank is
that of a municipal Water Tank. Owner makes no representations or warranties concerning the suitability
of the Premises for Tenant's intended use as a site for the transmission and receipt of wireless
communication signals.

18. Assignment. Tcnant may not assign its interest in this Agreement without prior written
approval by Owner, not to be unrcasonably withheld, except that Tenant may assign its rights and
obligations under this Agreement to an Affiliate. Additionally, Tenant may, upon notice to Owner,
mortgage Or grant a sccurity unterest in this Agreement and the Equipment, and may assign this Agreement
and the Equipment to any mortgagees or holders of security interests, including their successors or assigns
{collectively "Mortgagees”), provided such Mortgagee’s interests in this Agreement are subject to all of the
terms and provisions of this Agreement. In such event, Owner shall execute such consent to leaschold
financing as may rcasonably be required by Mortgagees. Owner agrees to notfy Tenant and Tenants
Mortgagees simultancously of any default by Tenant and to give Mortgagees the same right to cure any
default as Tenant or to remove any property of Tenant or Mortgagees located on the Premises, except that
the cure period for any Mortgagees shall not be less than thirty (30) days after its receipt of the default
notice, as provided in this Agreement. All such notices to Mortgagees shall be sent to Mortgagec’s at the
address specified by Tenant. Failure by Owner to give Mortgagees such notice shall not diminish Owner's
rights against Tenant, but shall preserve all nights of Mortgagees to cure any default and to remove any
property of Tenant or Mortgagees located on the Premises as provided in this Agreement. Owner hereby
waives any and all lien nghts it may have, statutory or otherwise concerning the Equipment or any portion
thereof which shall be deemed personal property for the purposes of this Agreement, whether or not the
same is deemed real or personal property under applicable laws, and Owner gives Tenant and Mortgagees
the nght to remove all or any portion of the same from time to time, whether before or after a default under
this Agreement, in Tenants and/or Mortgagee’s sole discretion and without Owner’s consent.

19. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of
the partics, their respective heirs, successors, personal representatives and assigns.

20. Compliance with Laws. All installauons and operations tn connection with this Agreement
by cither party shall be conducted in accordance with all applicable rules and regulations of the Federal
Communications Commission, Federal Avianon Agency, and any other applicable federal, state and local
laws, codes and regulations. Tenant is solely responsible for the licensing, operation and maintenance of
Tenants Equipment, including, without limitation, compliance with any terms of its Federal
Communications Commission license with respect to Tank light observation and any notification to the
Federal Aviauon Administrauon in that regard.

Tenants Equipment, transmission lines, and any related devises, and the installation, maintenance
- and operation thereof, shall not damage the Water Tank or any property or properties adjoining, or interfere
with the usc of the Water Tank and the remainder of the Premises, by Owner or others, and Tenant shall
defend, indemnify and hold harmless Owner from any such damage.

21. General Liability Insurance. Tenant will provide General Liability Insurance in an aggregate
amount of $1,000,000.00 and name Owner as an additional insured on policy or policies. Tenant may
satisfy this requirement by obtaining appropriate endorsement to any master policy of liability insurance
Tenant may maintain. Owner and Tenant shall look iutally to insurance for loss due to any peril that is
covered by insurance and neither party’s insurance company shall be subrogated to a claim against the other
. party, provided that nothing herein shall be construed to alter, limit or otherwise compromise that
immunity afforded the City of Fayerteville under the Constitution and Statutes of the State of Arkansas.
Tenant may satisfy the insurance requurements herein by obtaining the appropriate endorsement to any
master policy of liability insurance that Tenant maintains.
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22. The Exhibits. It is understood that not all of the exhibits referenced in these General Terms
and Conditions may be necessary for a given Agreement, and that exhibits in addition to those referenced
may be necded to fully describe the facilities and equipment installation.

23. Miscellaneous. This Agreement constitutes the entire agreement and understanding of
Owner and Tenant and supersedes all offers, negotiations and other agreements. Any amendments to this
Agreement must be in writing and executed by Owner and Tenant.

If either Owner or Tenant is represented by a real estate broker or agent in this transaction, that
party shall be fully responsible for any fees or commission due such broker or agent and shall hold the other
party harmless from any such claims arising from execution of this Agreement.

This Agreement shall be construed in accordance with the laws of the State of Arkansas.

If any term of this Agreement is found to be void or invalid, such invalidity shall not affect the
remaining terms of this Agreement, which shall continue in full force and effect.

Each of the undersigned warrants that he or she has the full right, power and authority to execute
this Agreement on behalf of the party indicated for the purposes herein contained.

In the event of casualty damage to the Premises or the Equipment, Tenant shall have the right to
terminate if in Tenant's judgment the damage hinders its effective use. In the event of condemnation, Tenant
shall have the right to any award specifically designated as compensation for Tenant's interest, value of
equipment and cost of removal. :

24. Memorandum of Agreement. Owner agrees to cooperate with Tenant in executing a
Memorandum of Agreement if requested by the Tenant. Tenant may file or record the Memorandum of
Agreement, or the entire Agreement, as is normal and customary in order to protect its interest in regard
to any Mortgagees. Any Memorandum of Agreement shall have the form as given in Exhibit F.
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SPECIAL CONDITIONS TO THIS AGREEMENT
1. Rental Amounts. The initial rental amount shall be $1500.00 per month.

2. Notice Addresses.
Owner: Office of the Mayor
City of Fayettewille

113 West Mountain Street
Fayetteville, Arkansas 72701

Tenant: Cricket Communications

3. Exhibits. The exhibits pertaining to this Agreement are:

Exhibit A. A description of the property upon which the Water Tank is located. (the
Premises), and a descripion of the specific area within the Premises being leased.

Exhibit B. A description of any easement required for the installation of udlities. (the
Easement).

Exhibit C. A list of all equipment, personal property, alterations, buildings, antennas, and
all other improvements by Tenant to the Premises (the Equipment) .

Exhibit D. A torm of the Notification of Commencement of Installation of Equipment.

Exhibit E. Plans for the installation, including a Plot Plan showing the location of any
buildings to be placed on the Premises, details of the antennae attachment, easement
location, leased area, a rendering of the appearance of the antennac on the Water Tank, and
other items as may be necessary to fully describe the installation.

Exhibit F. The Memorandum of Agreement (a form of which is attached).

4. Operatonal Frequency. The frequency range for Tenants Equipment is
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IN WITNESS WHEREOF, Owner and Tenant have executed Agreement as of the date and year first
written above.

TENANT: CRICKET COMMUNICATIONS OWNER: CITY OF FAYETTEVILLE
By: By:

DAN COODY, Mayor
ATTEST: ATTEST:
By:

HEATHER WOODRUFF, City Clerk
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ACKNOWLEDGMENTS
State of ARKANSAS,
County of WASHINGTON
OWNER:.
I, , a Notary Public of the County and State aforesaid, certify that _

personally appeared before me this day and acknowledged that he/she is

MAYOR of the CITY OF FAYETTEVILLE, a municipal corporation, and that by authority duly given
and as the act of the said municipal corporation, the foregoing instrument was signed in its name.

WITNESS my hand and seal this ___ day of , 20
(SEAL) Notary Public
My Commission Expires:
TENANT:
I , 2 Notary Public of the County and State aforesaid, certify that
personally appeared before me this day and acknowledged that he/she is
of , a registered corporation in the State of

, and that by authority duly given and as the act of the said corporation, the foregoing
instrument was signed in its name.

WITNESS my hand and seal this Day of .20

Notary Public

(SEAL) My Commission Expires:
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FORM OF MEMORANDUM OF AGREEMENT

This MEMORANDUM OF AGREEMENT is entered into on this ___ day of ,20__ by
and between the City of Fayetteville and Cricket Communications.

1. Owner and Tenant entered into a Communications Site Lease Agreement (Agreement) on the
. dayof » 20___, for the purpose of installing, operating and maintaining a radio
communications facility and other improvements at the Township Water Tank. All of the foregoing are
set forth in the Agreement

2. The Land which is the subject of the Agreement is described in Exhibit A annexed hereto. The
portion of the Land being leased to Tenant is described in Exhibit annexed hereto.

IN WITNESS WHEREOF, the parties have executed this Memorandum of Agreement as of the day
and year first above written. |

OWNER: CITY OF FAYETTEVILLE

By:

DAN COODY, Mayor

ATTEST:

HEATHER WOODRUFE, City Clerk

TENANT: CRICKET COMMUNICATIONS

By:

Title:

ATTEST:

Title:
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ACKNOWLEDGMENTS

State of ARKANSAS,
County of WASHINGTON

OWNER:

I, , 3 Notary Public of the County and State aforesaid, cerufy that
personally appeared before me this day and acknowledged that he/she is MAYOR of the

CITY OF FAYETTEVILLE, a municipal corporation, and that by authority duly given and as the act
of the said municipal corporation, the foregoing instrument was signed in its name.

WITNESS my hand and seal this ____ day of , 20

(SEAL)

My Commission Expires:

TENANT:

I, , a Notary Public of the County and State aforesaid, certify that
personally appeared before me this day and acknowledged that he/she is
of , a registered corporation in the State of

, and that by authority duly given and as the act of the said corporation, the
foregoing instrument was signed in its name.

WITNESS my hand and seal dhs Day of , 20

(SEAL)

Notary Public

My Commission Expires:
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EXHIBIT A
(Property Description of Township Tank Site)

A part of the Southeast Quarter of the Southeast Quarter of Section 35, Township 17 North, Range 30
West, more particularly described as follows: Beginning at a point which is 594 feet East and 300 feet
North of the Southwest corner of said 40 acre tract; thence East 101 fect; thence North 525 feet; thence
West 101 feet; thence South 525 feet to the point of beginning, containing 1.22 acres, more or less.
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EXHIBIT B
(The Easement)

A descniption of any casement that might be required for utility installation.
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EXHIBIT C
(The Equipment)

A list of all of Tenant’s equipment on the site.
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EXHIBIT D
(Form of Notification of Commencement of Installation of Equipment)

To:  Office of the Mayor
City of Fayetteville
113 West Mountain Street
Fayetteville, Arkansas 72701

Dear Mayor

Thus letter s to give you notice of our intent to begin the Installation of Equipment at the Township
Tank Site in conformance with the Agreement between the City and Cricket Communications executed
on the Day of , 200__.

Cricket Communications certifics that all Permits, Reports, Plans, and Studies required to be performed
under the terms of the Agreement have been performed and approved by the appropriate authority.

Signed:

For Cricket Communications

Title
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EXHIBIT E
(Plans)

Plans for the installation, including a Plot Plan showing the location of any buildings to be placed on the
Premises, details of the antennae attachment, easement location, leased area, a rendering of the
appearance of the antennae on the Water Tank, and other items as may be necessary to fully describe the

installation.
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EXHIBIT F
(Memorandum of Agreement)

FORM OF MEMORANDUM OF AGREEMENT

This MEMORANDUM OF AGREEMENT is entered into on this ___ day of ,20___, by
and between the City of Fayetteville and Cricket Communications.

1. Owner and Tenant entered into a Communications Site Lease Agreement (Agreement) on the
____dayof » 20___, for the purposc of installing, operating and maintaining a radio
communications facility and other improvements at the Township Water Tank. All of the foregoing are
sct forth in the Agreement

2. The Land which is the subject of the Agreement is described in Exhibit A annexed hereto. The
portion of the Land being leased to Tenant is described in Exhibit annexed hereto.

IN WITNESS WHEREOF, the partics have exccuted this Memorandum of Agreement as of the day
and year first above written.

OWNER: CITY OF FAYETTEVILLE

By:

DAN COODY, Mayor

ATTEST:

HEATHER WOODRUFF, City Clerk

TENANT: CRICKET COMMUNICATIONS

By:

Tide:

ATTEST:

Title:
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EXHIBIT F (Cont’d)

ACKNOWLEDGMENTS

State of ARKANSAS,
County of WASHINGTON

OWNER:

I, , @ Notary Public of the County and State aforesaid, certify that

personally appeared before me this day and acknowledged that he/she is MAYOR of the

CITY OF FAYETTEVILLE, a municipal corporation, and that by authority duly given and as the act
of the said municipal corporation, the foregoing instrument was signed in its name.

WITNESS my hand and seal this ___ day of , 20

(SEAL)

Notary Public
My Commiission Expires:

TENANT:

I, , a Notary Public of the County and State aforesaid, certify that

personally appeared before me this day and acknowledged that he/she is
of , a registered corporation in the State of

, , and that by authority duly given and as the act of the said corporation, the
foregoing instrument was signed in its name. |

WITNESS my hand and seal this Day of , 20

(SEAL)

Notary Public

My Commission Expires:
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RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF FAYETTEVILLE CERTIFYING LOCAL GOVERNMENT ENDORSEMENT
OF BUSINESS TO PARTICIPATE IN THE ADVANTAGE ARKANSAS PROGRAM (ALSO KNOWN AS THE ARKANSAS
ENTERPRISE ZONE PROGRAM - ACT 947 OF 1993 as amended).

WHEREAS, the local government must endorse a business to participate in the Advantage Arkansas
Program and benefit from the refunds/tax credits as provided in the Arkansas Enterprise Zone Program

Regulations of 1993 as amended; and

WHEREAS, said endorsement must be made on specific form available from the Arkansas Department of
Economic Development; and

WHEREAS, Pinnacle Foods Corporation located at 1100 W. 15th Street has sought to participate in the
program and more specifically has requested benefits accruing from expansion of the specific facility, and

WHEREAS, Pinnacle Foods Corporation has agreed to furnish the local government all necessary
information for compliance.

NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF FAYETTEVILLE, ARKANSAS, THAT:

1. Pinnacle Foods Corporation be endorsed by the City of Fayetteville for benefits from the refunds /tax
credits as provided in the Arkansas Enterprise Zone Program Regulations of 1993 as amended.

2. The Department of Finance and Administration be authorized to refund local sales and use taxes to
Pinnacle Foods Corporation, as related to the Advantage Arkansas Program.

3. This resolution shall take effect immediately.

Title of head of governing body

Date Passed: ___________ _

Attest: e _—
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|
THE CITY OF FAYETTEVILLE, ARKANSAS / \
KIT WILLIAMS, CITY ATTORNEY \h-.,.-; J ~—
DAVID WHITAKER, ASST. CITY ATTORNEY e =,

LEGAL DEPARTMENT
DEPARTMENTAL CORRESPONDENCE

TO: City Council Members

FROM: Kit Williams, City Attomeyq Ve

DATE: December19,2001 -——

RE: Sale of City Owned Property

Attached is the newly revised Ordinance for the sale of city-
" owned real property. All changes are on the second page in subsection

H. Exemptions.

As you see we separated industrial, business and technology
park land sales from sales to other public entities. We then required
the sale to other public entities to meet the reduced notice requirement
of sales to non-profit corporations for charitable purposes.

Please READ subsection H. and inform me suggested changes or
additions PRIOR to our next meeting of January 2, 2002.

Sale
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ORDINANCE NO.

AN ORDINANCE AMENDING CHAPTER 34: FINANCE AND
REVENUE, OF THE CODE OF FAYETTEVILLE, TO ESTABLISH A
FORMAL PROCESS FOR THE SALE OF MUNICIPALLY-OWNED
REAL PROPERTY.

WHEREAS, from time to time, the City of Fayetteville finds it
necessary and desirable to offer for sale certain parcels of real property in
its possession; and,

WHEREAS, the sale of any such municipally-owned real property
is a matter of great importance and concern to the citizens of the City of

Fayetteville;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF
THE CITY OF FAYETTEVILLE, ARKANSAS:

Section 1. That Chapter 34: Finance and Revenue, Code of Fayetteville is
hereby amended by inserting the following:

§34.27 Sale of municipally-owned real property.

(A) No municipally-owned real property shall be offered for sale without the _ &
express authorization, by resolution, of the City Council. The City Counal sha e
determine whether the property should be rezoned prior to offering it for sale. = oiffg .

(B) Such resolutions shall contain a specific finding by the HE .‘
subject real property no longer serves a municipal purpose. o __

sale.

(D) Pubhc notlce sh: n I*s*. given J.s:,r ess tha ory ys before the first
LerfiEeHng h:r sugliyy resolu Ry trogE) ed EPU! the following

Jisplaggiac ver sethent placed in a newspaper of general
st follgEbhsariite occasions;

‘e

. A g1 - that the City Council will be considering the sale of the real
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property, the date on which the sale is to be debated, as well as the telephone number of
the Mayor’s Office.

(E) Upon an affirmative vote of the City Council, the City shall solicit sealed bids,
at a minimum price set by the City Council, from all interested parties. Bids must equal
or exceed the minimum price set by the City Council and the appraised value of the

property.

(F) The City shall sell the subject real property to the highest qualified bidder. In
the event none of the bids from a qualified bidder equals the minimum price set by the
City Council, the City shall reject all bids, and may reopen the bidding, upon City
Council approval.

(G) Upon receipt of an acceptable bid, and authorization by a separate resolution of
the City Council, the conveyance of the real property shall be performed by the Mayor
and City Clerk.

(H) Exemptions from the Requirements of this Ordinance.

(1) The sale of industrial, business, and technology park lands are expressly
exempt from the provisions of this ordinance.

(2) The sale of real property to other public entities or to a non-profit
corporation for charitable purposes shall only require a single appraisal, a single display
advertisement placed in a newspaper of general circulation in the City, the certified mail,
and sign requirements set forth in subsections (D) (2) & (3). Following the setting of a
minimum price by the City Council no lower than the appraised value, the public entity
or non-profit corporation may purchase the property at that price, and the sale shall be
exempt from the provisions of subsections (E), (F), & (G) of this ordinance.

PASSED AND APPROVED this day of

APPROVED:

By# A

fo o oDt

———
——




ORDINANCE NO.

AN ORDINANCE TO PREVENT INJURY OR ANNOYANCE
WITHIN THE CORPORATE LIMITS OF FAYETTEVILLE BY
REGULATING MOTOR VEHICLE RACING FACILITIES SO
THAT THESE FACILITIES WILIL. NOT BE NUISANCES

WHEREAS, the City Council of Fayetteville, Arkansas recognizes the
value, attraction, and history ot motor vehicle racing facilities within and near
the corporate limits of Fayetteville; and

WHEREAS, the City Council of Fayetteville, Arkansas recognizes and
agrees with the Arkansas State Legislature that motor vehicle racing facilities
cause noise, air pollution, and tratfic congestion; and

WHEREAS, many citizens have petitioned the City Council to abate a
motor vehicle racing facility as a nuisance because of its late hours of operation
and loud noise; and

WHEREAS, previous owners and/or operators of this motor vehicle
racing facility were enjoined by the Washington County Chancery Court from
operating after 10:00 P.M. because the Chancellor held that the facility’s
“operation after 10:00 P.M. does constitute a nuisance.”

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF
THE CITY OF FAYETTEVILLE, ARKANSAS:

Section1.  Finding of Nuisance and Need for Abatement.

The City Council of the City of Fayetteville, Arkansas determines
and finds that operation of a motor vehicle racing facility is a nuisance to the
citizens and city of Fayetteville, Arkansas if operated or used other than as
prescribed in Section 2 and, therefore, should be abated by the reasonable
regulations required by this ordinance.

Racew
C. 1.




Section 2. Abatement of Nuisance.

A. All motor vehicle racing facilities shall only be allowed to
operate during the period of noon until 10:00 P.M. for one day per weck during
the racing season (which shall be only within the months of May, June, July,
August, and September).

B. Up to three additional special racing events per year may be
authorized by City Council Resolution.

C. The motor vehicle racing facility may also be open for once a
week practice sessions of no more than three hours total duration sometime

during the hours of noon to 8:00 P.M.

Section 3. Jurisdiction of This Ordinance.

Pursuant to A.C.A. §14-54-103(1), this ordinance to abate a nuisance
shall be applicable to any and all motor vehicle racing facilities located within the
corporate limits of Fayetteville and for one (1) mile beyond the city limits as

prescribed in A.C.A. §14-262-102.

Section 4. Definitions.

A. “Motor vehicle racing facility” for purposes of this ordinance
shall mean any facility designed or used for practicing or for competitive racing
by automobiles or trucks which are modified for racing or for practice of
competitive racing by motorcycles or other motor vehicles.

B. “Motor vehicle racing facility” does NOT include facilities such
as Lokomotion which only allows its customers to operate its own low powered
and quiet vehicles and operates in such a way that it is not a nuisance.

Section S. Penalty.

A. Any owner, lessor or lessce of real property upon which is
located a motor vehicle racing facility and any operator, manager, or promoter of
such facility shall ensure such facility is operated within the limits of this
ordinance and shall be guilty of a misdemeanor for any violation of the
requirements of this ordinance.




B. Any driver or operator of a motor vehicle upon a motor vehicle

racing facility shall be guilty of a misdemeanor if the driver or operator operates
his motorized vehicle in violation of any of the terms of this ordinance.

C. Each hour or part thereof in violation of the operational hour
limitations of this Ordinance shall constitute a separate violation of this
ordinance and shall be punished by a fine up to $500.00.

PASSED and APPROVED this the day of January, 2002.
APPROVED:
By:
DAN COODY, Mayor
ATTEST:
By:

Heather Woodruff, City Clerk
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ORDINANCE NO.

AN ORDINANCE TO PREVENT INJURY OR ANNOYANCE
WITHIN THE CORPORATE LIMITS OF FAYETTEVILLE BY
REGULATING MOTOR VEHICLE RACING FACILITIES SO
THAT THESE FACILITIES WILL NOT BE NUISANCES

WHEREAS, the City Council of Fayetteville, Arkansas recognizes the
value, attraction, and history of motor vehicle racing facilities within and near
the corporate limits of Fayetteville; and

WHEREAS, the City Council of Fayetteville, Arkansas recognizes and
agrees with the Arkansas State Legislature that motor vehicle racing facilities
cause noise, air pollution, and traffic congestion; and

WHEREAS, many citizens have petitioned the City Council to abate a
motor vehicle racing facility as a nuisance because of its late hours of operation

and loud noise; and

WHEREAS, previous owners and/or operators of this motor vehicle
racing facility were enjoined by the Washington County Chancery Court from
operating after 10:00 P.M. because the Chancellor held that the facility’s
“operation after 10:00 P.M. does constitute a nuisance.”

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF
THE CITY OF FAYETTEVILLE, ARKANSAS:

Section 1. Finding of Nuisance and Need for Abatement.

The City Council of the City of Fayetteville, Arkansas determines
and finds that operation of a motor vehicle racing facility is a nuisance to the
citizens and city of Fayetteville, Arkansas if operated or used other than as
prescribed in Section 2 and, therefore, should be abated by the reasonable
regulations required by this ordinance.
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Section 2. Abatement of Nuisance.

A. All motor vehicle racing facilities shall only be allowed to
operate during the period of noon until 10:00 P.M. for one day per week during
the racing season (which shall be only within the months of May, June, July,
August, and September).

B. Up to three additional special racing events per year may be
authorized by City Council Resolution.

C. The motor vehicle racing facility may also be open for once a
week practice sessions of no more than three hours total duration sometime

during the hours of noon to 8:00 P.M.

Section3.  Jurisdiction of This Ordinance.

Pursuant to A.C.A. §14-54-103(1), this ordinance to abate a nuisance
shall be applicable to any and all motor vehicle racing facilities located within the
corporate limits of Fayetteville and for one (1) mile beyond the city limits as
prescribed in A.C.A. §14-262-102.

Section 4. Definitions.

A. “Motor vehicle racing facility” for purposes of this ordinance
shall mean any facility designed or used for practicing or for competitive racing
by automobiles or trucks which are modified for racing or for practice of
competitive racing by motorcycles or other motor vehicles.

B. “Motor vehicle racing facility” does NOT include facilities such
as Lokomotion which only allows its customers to operate its own low powered
and quiet vehicles and operates in such a way that it is not a nuisance.

Section 5.  Penalty.

A. Any owner, lessor or lessee of real property upon which is
located a motor vehicle racing facility and any operator, manager, or promoter of
such facility shall ensure such facility is operated within the limits of this
ordinance and shall be guilty of a misdemeanor for any violation of the
requirements of this ordinance.
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B. Any driver or operator of a motor vehicle upon a motor vehicle
racing facility shall be guilty of a misdemeanor if the driver or operator operates
his motorized vehicle in violation of any of the terms of this ordinance.

C. Each hour or part thereof in violation of the operational hour
limitations of this Ordinance shall constitute a separate violation of this
ordinance and shall be punished by a fine up to $500.00.

PASSED and APPROVED this the day of January, 2002.
APPROVED:
By:
DAN COODY, Mayor
ATTEST:
By:

Heather Woodruff, City Clerk




ORDINANCE NO.

AN ORDINANCE TO PREVENT INJURY OR ANNOYANCE
WITHIN THE CORPORATE LIMITS OF FAYETTEVILLE BY
REGULATING MOTOR VEHICLE RACING FACILITIES SO
THAT THESE FACILITIES WILL NOT BE NUISANCES

WHEREAS, the City Council of Fayetteville, Arkansas recognizes the
value, attraction, and history of motor vehicle racing facilities within and near
the corporate limits of Fayetteville; and

WHEREAS, the City Council of Fayetteville, Arkansas recognizes and
agrees with the Arkansas State Legislature that motor vehicle racing facilities
cause noise, air pollution, and traffic congestion; and

WHEREAS, many citizens have petitioned the City Council to abate a
motor vehicle racing facility as a nuisance because of its late hours of operation
and loud noise; and

WHEREAS, previous owners and/ or operators of this motor vehicle
racing facility were enjoined by the Washington County Chancery Court from
operating after 10:00 P.M. because the Chancellor held that the facility’s
“operation after 10:00 P.M. does constitute a nuisance.”

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF
THE CITY OF FAYETTEVILLE, ARKANSAS:

Section1.  Finding of Nuisance and Need for Abatement.

The City Council of the City of Fayetteville, Arkansas determines
and finds that operation of a motor vehicle racing facility is a nuisance to the
citizens and city of Fayetteville, Arkansas if operated or used other than as
prescribed in Section 2 and, theretore, should be abated by the reasonable
regulations required by this ordinance.




Section 2. Abatement of Nuisance.

A. All motor vehicle racing facilities shall only be allowed to
operate during the period of noon until 10:00 P.M. for one day per week during
the racing season (which shall be only within the months of May, June, July,
August, and September).

B. Up to three additional special racing events per year may be
authorized by City Council Resolution.

C. The motor vehicle racing tacility may also be open for once a
week practice sessions of no more than three hours total duration sometime

during the hours of noon to 8:00 P.M.

Section 3. Jurisdiction of This Ordinance.

Pursuant to A.C.A. §14-54-103(1), this ordinance to abate a nuisance
shall be applicable to any and all motor vehicle racing facilities located within the
corporate limits of Fayetteville and for one (1) mile beyond the city limits as

prescribed in A.C.A. §14-262-102.

Section 4. Definitions.

A. "Motor vehicle racing facility” for purposes of this ordinance
shall mean any facility designed or used for practicing or for competitive racing
by automobiles or trucks which are modified for racing or for practice of
competitive racing by motorcycles or other motor vehicles.

B. “Motor vehicle racing facility” does NOT include facilities such
as Lokomotion which only allows its customers to operate its own low powered
and quiet vehicles and operates in such a way that it is not a nuisance.

Section 5. Penalty.

A. Any owner, lessor or lessece of real property upon which is
located a motor vehicle racing facility and any operator, manager, or promoter of
such facility shall ensure such facility is operated within the limits of this
ordinance and shall be guilty of a misdemeanor for any violation of the
requirements of this ordinance.




| B. Any driver or operator of a motor vehicle upon a motor vehicle
racing facility shall be guilty of a misdemeanor if the driver or operator operates
his motorized vehicle in violation of any of the terms of this ordinance.

C. Each hour or part thereof in violation of the operational hour
limitations of this Ordinance shall constitute a separate violation of this
ordinance and shall be punished by a fine up to $500.00.

Section 6.  Nothing in this ordinance removes or reduces a property
owner's right to sue or seek an injunction against any owner or operator of a
motor vehicle racing facility if such facility constitutes a private or public
nuisance to that property owner.

PASSED and APPROVED this the day of January, 2002.
APPROVLD:
By:
DAN COODY, Mayor
ATTEST:
By:

Heather Woodruff, City Clerk
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RESOLUTION NO.

A RESOLUTION EXPRESSING THE CITY COUNCIL'S
OPPOSITION TO THE PROPOSED SEVENTY-FIVE PERCENT
(75%) RATE INCREASE FOR BASIC CABLE TELEVISION
SERVICE PROPOSED BY COX COMMUNICATIONS, INC.

WHEREAS, the programming on the Fayetteville Government Channel
and the citizens’” Community Access Television is currently available only to Cox
Cable subscribers; and

WHEREAS, the low and moderate income residents of the City of
Fayetteville have come to rely on the availability of a reasonably priced basic
cable rate plan in order to receive the programming on the Fayetteville
Government Channel and the citizens’ Community Access Television; and

WHEREAS, the proposed Seventy-Five percent (75%) rate increase for
basic cable television service proposed by Cox Communications, Inc. would
place a significant financial burden on low and moderate income residents
wishung to receive said programming.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF FAYETTEVILLE, ARKANSAS:

Section 1. That the City Council hereby expresses its opposition to the
proposed Seventy-Five Percent (75%) rate increase for basic cable television %3
service proposed by Cox Communications, Inc.

_____

PASSED and APPROVED this day of

Cable
C.2.
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FAYETTEVILLE

THE CITY OF FAYETTEVILLE ARKAN3AS

DEPARTMENTAL CORRESPONDENCE

TO: MAYOR COODY AND CITY COUNCIL MEMBERS
FROM:  MARVIN HILTON, CABLE ADMINISTRATOR G [ -2 6-o/

SUBJECT: CABLE BASIC RATE INCREASE
DATE: DECEMBER 26, 2001

Please find attached Cox Communications’ justification for the recent Basic Rate increase and a
short compilation of Basic Cable Rates of other cities. Alderman Trent Trumbo requested that

these be passed on to the City Council.

CC: Hugh Eamest, Urban Development Director
Kit Wilhams, City Attorney
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. . . Cax Communications, Inc.
kST 1400 Lake Heam Drive
RECC | o Atlanta. Georgia 30318
{404) 843-5000
JUL 11 2001

CITY OF FAYE (" c.vy.. =
MAYOR'S OF i CE

July 10, 2001

COX

The Honorable Dan Coody COMMUNRICATIONS

Mayor

City of Fayetteville
113 West Mountain
Fayetteville, AR 72701

Re:  City of Fayetteville (AR0037) FCC Forms 1240 and 1205

Dear Mayor Coody:

Federal Communications Commission (“FCC”) regulations allow TCA Cable Partners d/b/a Cox
Communications (*Cox”) to adjust its rates for the basic service tier (“BST"”) to reflect changes
in programming costs, franchise-related costs, inflation, the addition of channels or services, and
actual equipment and labor costs, among other things. To account for such adjustments, cable
operators such as Cox may be required to file various FCC Forms, such as FCC Form 1240.
Because Cox has not increased its BST rates in Fayetteville for over three years, FCC rules have
not required the filing of Form 1240 during that period.

As a result of Cox’s on-going rebuild of its cable system, however, Cox is consolidating its
headends in Northwest Arkansas in order to deliver additional channels and new advanced
services such as high-speed Internet access and digital cable to its customers. Cox’s Fayetteville
headend eventually will be decommissioned and our Fayetteville customers will be served from
the rebuilt Springdale headend. As our customers begin to be served from the Springdale
headend, they will receive a new, larger channel selection and new advanced services. Under the
FCC'’s rules, the addition of these new channels and services justifies a rate adjustment.

Therefore, enclosed are FCC Forms 1240 and 1205 that justify rate adjustments in the rebuilt
area of Cox’s cable system in Fayetteville for the BST and associated equipment and
installations. The selected rates for the rebuilt area are attached to Cox’s FCC Form 1240 and
are entitled “Proposed Rate Structure.” Customer bills will reflect these changes as they migrate
to the Northwest Arkansas headend. As noted above, the Fayetteville headend will no longer be
in service after all customers have migrated to the Northwest Arkansas headend.

We’re excited to be able to deliver this great new line-up and these advanced services, including
high speed Internet access and digital cable, to the Fayetteville community. We’re also proud
that this transition to the enhanced Northwest Arkansas line-up represents the first adjustment to
Fayetteville’s Basic cable rates in over 3 years.




-

Hon. Dan Coody . .
July 10, 2001
Page 2

Please contact the undersigned at 404-843-5407 or your cable system manager, Dennis Yocum,
at 510-717-3736 should you have any questions about the filing.

Jayr Lo S

Faye W. Eden
Manager, Rate Regulation

Cc: Dennis Yocum
Sabrina Warr

Enclosures
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Federal Communications Commission . . Approved by OMB 3060-0685

Washington, DC 20554
FCC FORM 1240
UPDATING MAXIMUM PERMITTED RATES FOR REGULATED CABLE SERVICES

Cable Operator:

Name of Cable Operator

TCA Cable Partners d/b/a Cox Communications |
Mailiag Address of Cable Operator

205 E. Johnson Street
City State ZIP Code !

Springdale AR 72764

1. Does this filing involve a single franchise authority and a single community unit? | X

If yes, complete the franchise authonty information
below and enter the associated CULD number here:

YES NO
2. Does this filing invotve a single franchise authority but multiple community units? l X

If yes, eoter the associated CUIDs below and complete the franchise authority information at the bottom of this page:

3. Does this filing involve multiple franchise authorities?
If yes, artach a separate sheet for each franchise authority and include the followiag franchise authority information with
its associated CUID(s):

Franchise Authority Information:

Name of Local Franchising Authority
See Attached

4. For what purpose is this Form 1240 being filed? Please put an *'X" In the appropriate boxr
a. Onginal Form 1240 for Basic Tier | X |
b. Ameanded Form 1240 for Basic Tier
c. Onginal Form 1240 for CPS Tier

d. Amended Form 1240 for CPS Tier

TO
S. Indicate the one year time period for which you are setting rates (the Projected Period). 06/01/01 |  05/31/02 (mm/yy)
TO
6. Indicate the time period for which you are performing a true-up. 01/01/00 |  12/31/00 (mm/yy)
7. Status of Previous Filing of FCC Form 1240 (enter an "x" In the appropriate box) |
YES NO
a. Is this the first FCC Form 1240 filed io any junsdicuon? : l X |
b. Has an FCC Form 1240 been filed previously with the FCC? . | X
If yes, eoter the date of the most recent filing: (mm/dd/yy)
YES ] NO
¢. Has an FCC Form 1240 beet filed previously with the Franchising Authonty? X |
If yes, enter the date of the most receot filing: 02/28/00 (mm/dd/yy)
FCC Form 1240
Page | Microsoft Excel 5.0 Version July 1996




TCA Cable Partners d/b/a Cox Communications
Community Listing

ARQ037 Mayor Dan Coody
City of Fayetteville
113 W. Mountain
Fayetteville, AR 72701

ARO0058 City of Springdale
201 N. Spring Street
Springdale, AR 72764
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Federal Communications Commission . . Approved by OMB 3060-0685
Washington, DC 20554

8. Status of Previous Filing of FCC Form 1210 (enter an "x" in the appropriate box)

YES _____NO
a. Has an FCC Form 1210 been previously filed with the FCC? ] X
If yes, enter the date of the most recent filing: (mm/dd/yy)
YES NO
b. Has an FCC Form 1210 been previously filed with the Franchisiog Authority? X [
If yes, enter the date of the most recent filiog: 02/27/95 (mm/dd/yy)
9. Status of FCC Form 1200 Filing (enter an “'x" in the appropriate box)
YES NO
a. Has an FCC Form 1200 been previously filed with the FCC? [ X
If yes, enter the date filed: (mm/dd/yy)
YES ____NO
b. Has an FCC Form 1200 been previously filed with the Franchising Authonty? X l
If yes, enter the date filed: 02/26/98 (mm/dd/yy)
10. Cable Programming Services Complaint Status (enter an “'x™ in the appropriate box)
YES NO
a. Is this form being filed in respoase to an FCC Form 329 complaiot? | X
If yes, enter the date of the complaiat: (mm/dd/yy)
YES NO
11. Is FCC Form 1205 Being Incdduded With This Filing X |

12. Selection of " Going Forward™ Channel Addition Methodology (enter an "x" in the appropriate box)

X |Check here if you are using the original rules [MARKUP METHOD)].

Check here if you are usiog the new, alteroative rules [CAPS METHOD)).

If using the CAPS METHOD, have you clected to revise recovery for YES NO
channels added during the period May 15, 1994 to Dec. 31, 19942 1

13. Headend Upgrade Methodology
*NOTE: Operators must certify to the Commission their eligibility to use this upgrade methodology and attach an equipmen: list and depreciation schedule.

Check here if you are a qualifyiag small system using the streamlined headend upgrade methodology.

Part I: Preliminary Information

Module A: Maximum Permitted Rate From Previous Filing

8 b c d e
Line Description Basle Tier 2 Tier 3 Tier 4

Module B: Subscribership

a b C d e
Tier 2

Bl  Average Subscribership For True-Up Penod |

B2 Average Subscribership For True-Up Penod 2

B3} Estimated Average Subscribershup For Projected Period
Module C: Inflation Information

Unclaimed Inflation: Operator Switching From 1210 To 1240
C2 Unclauimed Inflation: Unreguiated Operator Responding to Rate Complaint
C3 Inflation Factor For True-Up Peniod 1 [Wks 1]

Inflation Factor For True-Up Period 2 {Wks 1]
CS Current FOC Inflation Factor

FCC Form 1240
Page 2 Micrasoft Excel 5.0 Version July 1996




Federal Communications Commission . . Approved by OMB 3060-0685
Washington, DC 20554

Module D: Calculating the Base Rate
b d
Line Description B:s:lc Tler 2 : :

Current Headend Upgrade Segment
Current External Costs Segment $2.2937
Current Caps Method Segment
Cwrent Markup Method Segment $0.0000
Current Channe! Movement and Deletion Segment $0.0000

Cumrent True-Up Segment $0.0089
Current Inflation Segment $0.1310
Base Rate [A1-D1-D2-D3-Dd-D5-D6-D7) $12.6006

Part II: True-Up Period

Module E: Timing Information

What Type of True-Up Is Being Performed? (Answer "1, "2°, or "3°. See Instructions for a descnption of these types.)
If"1", go to Module I. If 2", answer E2 and EJ. 1I[ 3", answer E2, EJ, E4, and ES.

Number of Mapths in the True-Up Period |
Number of Months between the end of True-Up Penod | and the end of the most recent Projected Penod

Number of Months in True-Up Period 2 Eligible for Interest
Number of Moaths True-Up Period 2 Ineligible for Interest

Module F: Maximum Permitted Rate For True-Up Period 1
b

| c
Lioe Description Basic Tier 2 Ther 3

Caps Method Segment For True-Up Penod | [Wks 2]
Markup Method Segment For True-Up Period | (Wks 3]

Chan Mvmnt Deletn Segment For True-Up Penod 1 [Wks' 4/5)

True-Up Period | Rate Eligible For Inflation [DB+F1+F24F3) $12.6006
Infation Segment for True-Up Penad 1 [(F4°C3)-F4] $0.2722 .
Headend Upgrade Segment For True-Up Peniod 1 (Wis 6] .
External Costs Segment For True-Up Peniod 1 [Wks 7) $2.1813 .
True-Up Segment For True-Up Peniod | $0,0089_-
Max Perm Rate for True-Up Period | [F4+F5+F6+F7+F8] $15.0630 .
Module G: Maximum Permitted Rate For True-Up Period 2
] b ¢ d e
Lioe Description Basic Tler 2 Ther 3

Caps Method Segment For True-Up Period 2 [Wks 2]

Markup Method Segment For True-Up Period 2 [Wks 3)

Chan Mvmnt Deletn Segment For True-Up Peniod 2 [Wks' 4/5)
TU Period 2 Rate Eligible For Inflation [D8+F5+G1+G2+G1]
lnﬂuim-s_c;m for True-Up Period 2 [(G4°C4)-G4)
Headend Upgrade Segment For True-Up Period 2 (Wks §)
External Costs Segment For True-Up Period 2 [Wks 7]

True-Up Segment For True-Up Penod 2
Max Perm Rate for True-Up Peniod 2 {G4+G5+GO6+GT+G8]

FCC Form 1240
Page 3 Microsoft Exce! 5.0 Version July 1996




Federal Communications Commission . . Approved by OMB 3060-0685
Washington, DC 20554

Module H: True-Up Adjustment Calculation
d e
" Tier 2 Tl:f 3

djustment For True-Up Period 1
Revenue From Peniod | $11,648,178.6333
Revenue From Max Permitted Rate for Period | $11,864 501.2817

True-Up Period 1 Adjustment (H2-HI]) $216,322.6483

Interest on Penod 1 Adjustment $22,878.6551
Adjustinent For True-Up Period 2
Revenue From Period 2 Eligible for Interest

Revenue From Max Perm Rate for Period 2 Eligible For Interest
Period 2 Adjustment Eligible For Intevest (H6-H5])

Imerest on Period 2 Adjustment (Se¢ instructions for formula)

Revenue From Peniod 2 Ineligible for Interest
H10 Revenue From Max Perm Rate for Period 2 Ineligible for Imer:q
Hl1 Period 2 Adjusunent Ineligible For Interest [H10-H9)
Total True-Up Adjustment
H12 Previous Remaining True-Up Adjustment

Total True-Up Adjustment [H3+H4+H7+H8+H11+H12] $239,201.3034

Amount of True-Up Claimed For This Projected Penod 5239.2013034_.

Remaining True-Up Adjustment [H13-H14] $0.0000

Part I1I: Projected Period

Module I: New Maximum Permitted Rate

a b C d e
Basic Ther 2 Tier )

Caps Mcthod Segment For Projected Period [Wks 2]

Markup Method Segment For Projected Period [Wks 3]

Chan Mvmnt Deletn Segment For Projected Penod [Wks 4/5)
Proj. Period Rate Eligible For Inflation [D8+F5+G5+11412+13] $12.8728
Inflation Segment for Projected Peniod [(14°C3)-14) $0.2085

Headend Upgrade Segment For Projected Period [WKks 6)
External Costs Segment For Projected Penod (Wks 7] $2.6829
True-Up Segment For Projected Penod $0.2985

Max Permitted Rate for Projected Period [14 +15+16+17+18) 516.062?_.
$15.85

Note: The maximum permitied rate figures do not wke into account any refund liability you may have. If you have previously been ordered by the Commission or your
local franchising authority to make refunds, you are not relieved of your obligation to make such refunds even if the permitied rate is higher than the contested rate or
your current rate.

Certification Statement

WILLFUL FALSE STATEMENTS MADE ON THIS FORM ARE PUNISHABLE BY FINE AND/OR IMPRISONMENT
(U.S. CODE. 'TTT'LE 18. SECTION I[IJI\. AND/OR FORFEITURE (U.S. CODE. TITLE 47. SECTION 503).

Slgna.t}tc alements made ir o are toie and correct (o the b a nowledees and b and are_made in 2ond fajth.
_ \ﬂ%}b July 10, 2001 _
.Nm Tie of Person Cnmplcung this Form: Faye W. Eden- Manager Rate Regulauon
Telephoae pumber Fax Number R
404.843.5407 1404.843.5845
FCC Form 1240

Page 4 Microsoft Excel 5.0 Version July 1996




Federal Commuanications Commission

Washington, DC 20554

Worksheet 1 - True-Up Period Inflation

For instructions, see Appendix A of Instructions For RCC Form 1240

Page 1

Line Period FCC Inflation Factor

101  Jan-2000 3.00%
102 Feb-2000 3.00%
Mar-2000 3.00%
Apr-2000 2.40%
May-2000 2.40%
Jun-2000 2.40%
Jul-2000 1.62%
Aug-2000 1.62%
109 Sep-2000 | 1.62%
Oct-2000 1.62%
Nov-2000 1.62%
Dec-2000 1.62%

"3 Avenage [aflation Factor for
True-Up Penod 1

Jap-00
Moath 14
Month 15
Month 16
Moath 17
Month I8
Month 19
Month 20
Month 21
Month 22
Mouth 23
Month 24

Avenage loflation Factor for
True-Up Period 2

126

Microsoft Excel 5.0 Version

Approved By OMB 3060-0685

FCC Form 1240
July 1996




Federal Communications Commission . . Approved By OMB 3060-0685
Washington, DC 20554

Worksheet 7 - External Costs

True-Up Period
For instructions, see Appendix A of lastructions For FCC Form 1240
True-Up Penod Projected Penod

Question 1. For which time period are you filling out this worksheet? [Put aa "X" in the appropnate box.) X
Question 2. How loag is the first peniod, ip moaths, for which mies are being set with this worksheet? 12
Question 3. How long is the second period, in moaths, for which rates are being set with this worksheet? 0

) B T a 3
Line Line Description Basic Tier 2 Tier 3 Tier 4 Tier §

Period 1

External Costs Eligible for Markup i . ] ]
Cost of Programmiag For Chanaels Added Pnor
01  to 5/15/94 or After 5/15/94 Using Markup $1,380,729.14
Method For Period _ _ _ _ _
02  Retansmission Consent Fees For Period _ _ [
703 Copyright Fees For Period ] $217.914.35 [ [
704 External Costs Eligible For 7.5% Markup l 31,598.64149[ | [ [
05 Marked Up External Costs [ s1718541.7533 | [
External Costs Not Eligible for Markup L . ]
706 Cablc Specific Taxes For Period_ l [ [

07  Franchise Related Costs For Period
708  Commission Regulatory Fees For Penod
09  Total External Costs For Penod $1,718,541.7533 |

Monthly, Per-Subscriber External Costs For
. $2.1813
Period |

| —t .{ .

10

External Costs Ellgible for Markup
Cost of Programming For Channels Added Prior
to 5/15/94 or After 5/15/94 Using Markup
Method For Peniod

Retransmission Consent Fees For Peniod
Copyright Fees For Peniod
External Costs Eligible For 7.5% Markup
715 Marked Up External Costs )
External Costs Not Eligible for Markup
16  Cable Specific Taxes For Penod
17 Franchise Rc;-ted Casts For ;:riod
18  Commissicn Regulatory Fees For Period1
Total Exteraal Costs For Period

Monthly, Per-Subscriber External Costs For
Peniod 2

FCC Form 1240
Page | Microsoft Excel 5.0 Version July 1996




Federal Communications Commission . . Approved By OMB 3060-0685
Washiagton, DC 20554

Worksheet 7 - External Costs

Projected Period
For instructions, see Appendix A of lnstructions For FCC Form 1240
True-Up Penod Projected Penod

Question 1. For which time period are you filling out this worksheet? (Put an "X ia the appropnate box.] X
Question 2. How loag is the first period, in months, for which rates are being se1 with this worksheet? 12
Question 3. How long is the second period, in moaths, for which rates are being set with this worksheet? 0

= -] | I ¢ q T
lLine Line Description Basic Tier 2 Tier 3 Tier 4 Tier 8§

Period 1

External Costs Eligible for Markup
Cost of Programming For Channels Added Prior
701  to 5/15/94 or After 5/15/94 Using Markup $1,779,896.69
Method For Period

Retransmission Conscnt Fees For Pcnod
Copyright Fees For Period $230,309.84]
Extermal Costs Eligible For 7.5% Markup 32,010,206.531
Marked Up External Costs $2,160,972.0176

External Costs Not Elig_ible for Markup
Cable Specific Taxes For Period

Franchise Related Costs For Pcnod
Commissioo Regulatory Fees For Penod
Total E.:u:mal Costs For Penod $2,160,972.0176

Moathly, Pcr-Subscnbcr Exteroal Cosu For
Period 1 $2.6829

FCC Form 1240
Page 2 Microsoft Excel 5.0 Version July 1996




Federa) Communications Commission . . Approved By OMB 3060-0685
Washiogton, DC 20554

Worksheet 8 - True-Up Rate Charged

For instructions, see Appendix A of Instructions For FCC Form 1240

Question 1. How long is the True-Up Period 1, ip moaths? l 12 _
Question 2. How loag is the True-Up Period 2, 10 moaths? _

$14.4500
$14.4500
$14.4500
$14.4500
$14.4500
$15.0300
$15.0300
$15.0300
$15.0300
$15.0300
$15.0300
$15.0300

Month 14
Month 15
Month 16
Mouth 17
Month 18
Moath 19
Moath 20
Moath 21
Month 22
Mooth 23
Month 24
Peniod 2 Average Rate

FCC Form 1240
Page 1 Microsoft Excel 5.0 Version July 1996




TCA Cable Partners d/b/a Cox Communications

Proposed Rate Structure

Basic Service, Equipment and Installation Rate Summary

Operator

MPR Selected
Baslc Service Rates: $ 16.06 $ 15.85
Installation and Equipment Rates:
Instaliation:
Installation of Unwired Home 53.78 38.00
Installation of Prewired Home 32.37 32.00
Installation of A/O at Time of Initial Install 23.20 15.00
Installation of A/O Requiring Separate Install 32.24 25.00
Equipment:
Remotes 0.20 -
Addressable/Digital Converter 3.76 3.34 .
Non Addressable Converter _ 0.58 0.58
Charge for Changing Tiers (electronic) 1.99 1.99

Note: Rates exclude Franchise Fees and FCC Regulatory Fees
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SCHEDULE C: CAPITAL COSTI OF LEASED CUSTOMEA £
. A | Eqagerem Rawow | _I_ Lonc & { A orru } r Cosverar |

P [Tow Mussmenoy Sarveos Howrs (Acach Explanation) 3 504 - +44.761 |
C  {Towl ¢ of Unis m Servioe - I.H'I.GUI 1AL AU
D |Gros Bosk Velur $30.813.45 00 1 l— $354.008,549 00
. $13.371.889 | 174099347,
L4 10043044
G $17.452.11¢.08
. T v

$2.400.400 L)

54,59%.139.50

172001343}

$130.202,477 34
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Line B.

FCC FORM 1205
DETERMINING REGULATED EQUIPMENT AND INSTALLATION COSTS
“EQUIPMENT FORM”

SCHEDULE C
CAPITAL COSTS OF LEASED CUSTOMER EQUIPMENT

Total Maintenance/Service Hours

Maintenance of Regulated Equipment

The reporting entity utilized an “in house” Repair Center to maintain repair of the regulated addressable boxes.
In addition, a review was performed of actual service and installation calls completed by the reporting entity in

1999.




FCC FORM 1205

DETERMINING REGULATED EQUIPMENT AND INSTALLATION COSTS
“EQUIPMENT FORM”

SCHEDULE D
AVERAGE HOURS PER INSTALLATION

Category

A. Average hours per unwired home installation

B. Average hours per pre-wired home installation

C. Average hours per additional connection installation at time of initial installation
D. Average hours per additional connection installation requiring separate installation

Explanation

Actual instaliation activity, by task, is tracked by the reporting entity. The average hours to complete
each category of install is the basis for the time used on Schedule D.




FCC FORM 1205
DETERMINING REGULATED EQUIPMENT AND INSTALLATION COSTS
«EQUIPMENT FORM”

STEP A
HOURLY SERVICE CHARGE

Line 6. Total labor hours for maintenance and installation of customer equipment and services

Total labor hours were compiled from actual jobs completed in 1999. This was accomplished by summanzing

“jobs by task” from reports available from our billing system.
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CABLE RATES FROM OTHER CITIES, OCT. 2001

These rates went into effect in February of 2001 for AT&T in northeast Qo (Mentor):
Basic I - $9.63 for 24 channels

Basic I - $3.21 for 4 channels

Basic Il - $21.27 for 36 channels

St.Louis Park, MN. is a suburb of Minneapolis with 43,000 residents and
13,000 subs served by Time Warner Cable with a 750 MHz system that offers

analog and digital services.

Basic: $9.05 for 29 channels

Standard (includes all Basic channels) $35.70 for 70 channels

Digital (includes all analog channels) $45.95 for 109 video channels and 40

music channels.

St. Tammany Parish, L.ouisiana
Analogue: $39.05 for 67 channels. Price increase expected within a month. Citizens screaming.

Prices for analog service in Arlington County, Virgima
Limited - 26 channels for $13.06

Preferred - (includes Limited tier) - total of 73 channels for $38.75

Currently in Colorado Springs
Basic = 14.35 for 18 channels
Standard Basic = 26.60 for Basic + 33 (51 total)

Full Basic = 37.35 for Basic + Standard + 21 (72 total)

West Allis, Wisconsin

Rates as of Augusl 2, 2001 (reflects $2.79 increase and addition of 5 channels)
Basic Tier - $9.68 for 27 Channeis

Standard Tier - $26.16 for 42 Channels

Standard Package - $35.84 (Combination Basic & Standard)

Jerry Musial

Cable Coordinator
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«  THE CITY OF FAYETTEVILLE, ARKANSAS

KIT WILLIAMS, CITY ATTORNEY gl "

DAVID WHITAKER, ASST. CTTY ATTORNEY

LEGAL DEPARTMENT

DEPARTMENTAL CORRESPONDENCE

TO: Dan Coody, Mayor

City Council Members
FROM: Kit Williams, City Attorney M x

DATE: December 26, 2001

RE: Cable rate increase for basic tier service only

We misunderstood Alderman Zurcher’s request concerning his
opposition to the increase in the lowest level of cable service (Basic
tier). Alderman Zurcher called me and asked that I redraft the
Resolution so that its passage would result in an actual legal challenge
to the cable rate increase. I have done so, and attached hereto is the

expanded Resolution.

Under federal law, the City can only challenge increases in this
lowest level of service. Cable companies can charge whatever they
want for cable services above this lowest level.

In light of Alderman Zurcher’s new Resolution to require a legal
challenge, I wanted to provide you a letter provided to me from the last
person who conducted such an audit and challenge to a cable rate
increase for us, Mr. Brian Grogan (our cable franchise negotiator and
advisor). I wrote to Mr. Grogan about this issue and three others in




June once I found out about the proposed cable rate increase. His letter
of June 26, 2001 addressing these issues is attached. Also attached is
his letter of October 2, 2001 about this issue.

] shared this letter with the Telecommunications Board and spoke
with them at a couple of meetings about this issue. Attached is a memo
from Marvin Hilton dated December 21 in which he reports to you that
the Telecommunications Board voted unanimously not to recommend
to the City Council that an audit of Cox’s basic tier rate be undertaken.




RESOLUTION NO.

A RESOLUTION EXPRESSING THE CITY COUNCIL'S
OPPOSITION TO THE SEVENTY-SIX PERCENT (76%)

RATE INCREASE FOR THE BASIC TIER CABLE TELEVISION
SERVICE BY COX COMMUNICATIONS, INC., TO AUTHORIZE
HIRING AN EXPERT TO AUDIT AND CHALLENGE THE
INCREASE BEFORE THE FCC AND TO APPROVE A BUDGET
ADJUSTMENT OF $6,000.00

WHEREAS, the programming on the Fayetteville Government Channel
and Community Access Television is currently available only to Cox Cable

subscribers; and

WHEREAS, the low and moderate income residents of the City of
Fayetteville have come to rely on the availability of a reasonably priced basic
cable rate plan in order to receive the programming on the Fayetteville
Government Channel and Community Access Television; and

WHEREAS, the proposed Seventy-Six percent (76%) rate increase for
basic cable television service proposed by Cox Communications, Inc. is not
justified and would place a significant financial burden on low and moderate
income residents wishing to receive said programming; and

WHEREAS, Cox Communications, Inc. submitted FCC forms 1240 and
1205 with 34 pages of complex accounting to justify its rate increase; and

WHEREAS, it will be necessary to hire an expert in the accounting
procedures and rules of the FCC to analyze and challenge this basic tier rate

increase.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF FAYETTEVILLE, ARKANSAS:

Section1.  That the City Council of the City of Fayetteville, Arkansas
hereby expresses its opposition to the proposed Seventy-Six Percent (76%) rate
increase for basic cable television service proposed by Cox Communications, Inc.

Section2.  That the City Council of the City of Fayetteville, Arkansas
authorizes and directs the Mayor to challenge this increase in cable rates for the
basic tier, to hire a specialist to conduct an audit and examination of FCC forms




1240 and 1205 and supporting documents from Cox, and to file a complaint or
challenge based upon this audit with the FCC.

Section3.  That the City Council of the City of Fayetteville, Arkansas
approves a budget adjustment in the amount of Six Thousand Dollars ($6,000.00)
to pay some or all of the expert’s fee to audit, examine, and challenge the rate
increase for the basic tier cable fee increase.

PASSED and APPROVED this day of January, 2002.
APPROVED:
By:
DAN COODY, Mayor
ATTEST:

By:

Heather Woodruff, City Clerk
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BrIAN T. GROGAN
90 South Seventh Street

612.347.0340 Mi lis, MN 55402-4129
B ,b 0. mncapo 15, -
GroganB@moss-bammett.com Telephone 612.347 0300

Facsimile 612.339.6686
www moss-bamett com

VIA FACSIMILE AND U.S. MAIL
June 26, 2001

Kit Williams, Esq.

City Attomey

113 West Mountain, Room 302
Fayetteville, AR 72701

Re:  Response to June 25, 2001 Lefter

Dear Kit:

[ am in receipt of your letter of June 25, 2001 which encloses a memorandum prepared by
Marvin Hilton, Cable Administrator for the City of Fayetteville (**City”’). Mr. Hilton’s
memorandum addresses the following four 1ssues:

Local Spanish Language Channel;

Cable Rate Increase;

PEG Channel Signal Quality; and

Telecommunications Board Review of Franchise Agreement,

:h-ul\-)-—'

I will address these issues in the order in which they are presented.

1. Local Spanish Language Channel.

Recently, the City’s Telecom Board listened to a presentation by a representative of a local
Spanish speaking channel which is seeking carmage on Cox’s cable system. While Cox carmies
several Spanish speaking channels none of them are local. Mr. Hilton forwarded on a copy of
the requirement from the Austin, Texas franchise which requires two Spanish language channels.

Obwviously, there are differences between the populations of Austin, Texas and Fayetteville,
Arkansas, particularly with respect to the percentage of the population which is Hispanic.
However, I see no problem with a franchising authority requining the inclusion of certain foreign
language channels to meet the needs and interests of the community. The important issue is how
specific the City chooses to be in imposing such a requirement. For example, if the City seeks to
impose a requirement that Cox provide a “local’ Spanish speaking channel, chances are there is
only one channel which will meet this cntena. This in essence is specifying a particular channel
which Cox must carry on the cable system which likely presents a.concem. However, if the City
chose to use more generic language similar to the Austin, Texas franchise, referencing the
carriage of one or two Spanish language channels this should not present a problem although it
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would also not be likely to change the present channel lineup which already includes one or more
Spanish speaking channels.

I do not believe the City has authority to specify where on the channel lineup channels should be
located nor can the City specify on which tier of service such a channel should be located.
Federal law allows the City to require only a basic service tier which must include the local over
the air broadcast stations as well as any PEG access channels. The cable operator has discretion
to add any additional channels it chooses to the basic service tier and to otherwise rearrange and
retier channels at its sole discretion.

In my experience it is generally not a good policy for the City to become involved in
programming disputes because there is simply no limit to the number of channels which various
segments of the Fayetteville population are interested in. City’s which have previously fought
for WGN seeking to provide Cubs baseball and Bulls basketball programming have later found
difficulty trying to explain to a minority group or religious group why the City will not take up
programming issues on their behalf. By limiting the City’s involvement to include certain
“broad categories of video programming” the City will be establishing a reasoned public policy
without becoming embroiled in a no win situation with respect to the programming lineup. In
addition, the City will avoid the inevitable battle with Cox regarding Cox’s first amendment right
to select the programming lineup it chooses.

2. Cable Rate Increase.

As we discussed on the telephone, Cox has the right to adjust its rates to reflect inflation, cost of
living and other external costs, the addition or deletion of a specific program from a service
offering, the addition or deletion of specific channels from an existing service tier, the
restructuring or division of existing tiers of service or the adjustment of rates as a result of the
addition, deletion or substitution of channels. 47 C.F.R. § 76.922. However, 47 C.F.R. § 76.981
also provides that such changes listed above are impermissible if they constitute a fundamental
corporate change in the nature of an existing service or tier of service.

One argument which the City could set forth is that the extraordinary increase in the basic
service tier and the large increase in the number of channels to be now provided over the basic
service tier constitutes a “negative option.” While I am not aware of any reported cases by the
FCC regarding this issue it is certainly possible the City could pursue such a claim. The theory
would be that individuals who subscribe to only the basic service tier are not being provided a
choice and certainly have never affirmatively requested the additional channels and fees. We
would need to investigate further whether a subscriber has the option of canceling their service
as a result of the proposed rate increase without incurring any disconnection or downgrade fees.
To the extent Cox charges disconnection or downgrade fees, subscribers are clearly placed in a
no win situation.
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The only tier of service which remains subject to rate regulation is the basic service tier and
associated equipment and installation charges. All other tiers of service and offenngs provided
by Cox are free from rate regulation. In order to regulate rates the City must review FCC forms
submitted by Cox which are intended to provide justification for the basic service tier rate. The
form generally calculates a per channel rate which when multiplied by the total number of
channels provides the overall basic service tier rate.

The main question for the City is whether the cost of reviewing the basic service tier rates and/or
fighting a claim regarding a negative option violation would be worth it to the City. Ifonly a
small percentage of overall cable customers are effected, it 1s possible the costs of undertaking
such a review and challenge could outweigh the true benefits to the City and its residents.

Finally, with respect to the $214,520 refund referenced in Mr. Hilton’s matenals, generally such
amounts are addressed in subsequent rate filings by providing an offset from otherwise
permissible rate increases. Based on the information presently before me I am unable to
determine the status of this issue and therefore I have instructed my assistant to contact the FCC
to obtain further clarification. As soon as we received word on this matter [ will forward the

results to your attention.

3. PEG Channel Signal Quality.

This issue is being addressed in the franchise negotiations although final agreement has yet to be
achieved. Cox has argued that the rebuild of its cable system should result in improved picture
quality both on the downstream distribution portion of the system which goes from Cox’s
headend to subscriber’s homes as well as the associated return paths which would extend from
the City’s administration building and the PEG center building. In the ongoing negotiations with
Cox we will continue to address the return paths referenced by Mr. Hilton to ensure improved

signal quality.
4. Review of Franchise Agreement by the Telecommunications Board.

As you and I have discussed, my client is the City of Fayetteville, Arkansas and you serve as my
contact for the City. I recognize you are obtaining input from both staff and elected officials and
I will leave to your judgment how best to weigh input from the vanious groups within the City.
Previously, the Telecommunications Board has served as a valuable resource to City officials
although I recall there has not always been complete agreement between the
Telecommunications Board, City Council, Mayor, City staff and City attorney’s office. I am
certainly happy to assist in addressing any proposed changes which the Telecommunications
Board may suggest, however, I will continue to look to your office for the final word unless
otherwise instructed.
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I hope this letter is responsive to the issues presented within your June 25, 2001 correspondence.
If | can provide any additional information or assistance, please feel free to contact me.
Otherwise, I look forward to discussing with you a plan of strategy to move forward in the
renewal process and ultimately bring a franchise agreement before your City council for review

and consideration.

Very truly yours,

/o

Brian T. Grogan

BTG/tlh

431864/1

o
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ViA FACSIMILE AND US. MAIL
October 2, 2001

Kit Williams, Esq.
113 West Mountain, Room 302
Fayeneville, AR 72701

Re:  Cable Television Rate Regulations - City of Fayetteville, Arkansas CCny™)

Dear Kit:

Pursuant to our telephone conversanon you requested that [ prepare a brief lener to your
antention regarding the stams of the City's rate regulation efforts in 1994. At that ume the City
retained Moss & Bamett to review FCC forms submitted by the City’s cable operator with
respect to the rates for cable sevice. In 1994 Time Wamer Cable served the City and was
required by federal law to submit FCC Forms 1200, 1205 and 1215. Thesc forms outlined the
maximum permitted rates which Time Wamer was authorized to charge 10 Fayetieville
subscribers with respect to the Basic Qervice Tier, Cable Programming Services Tier (a/K/a
Expanded Basic Cable) and the charges for remote controls, converters and installations.

Moss & Bamer submitied a report to the City on December 6, 1994 which included a
recommended rate order with respect to Time warner Cable's proposed rates. The rate form
identified the maximum permitted rates 1o be charged. Rates charged by Time Warner Cablein
excess of the maximum permitied rates were o be refunded to subscribers and/or credited in
subsequent rate filngs. However, it is possible Time Wamer Cable’s rates were at or below the
maximum permined levels and therefore no refunds or credits would be due. Our records do not
include copies of Time Wamer Cable’s subsequent rate filings and therefore we are unable to

verify whether any refunds or credits were applicable.

Since that time, franchising authorities have lost the right to regulate the rates for the Expanded
Basic Tier. Therefore, the only remaining tier subject to the City's regulatory authonity is the
Basic Service Tier. Given that FCC regulations specify benchmark rates for the Basic Service

Tier based on 2 per channel formula, the City has very lintle abihty to require a reduction in Basic
Service Tier rates if Cox complics with the FCC formula.

1 hope this letter is responsive to the questions you have raised. 1f you should have any further
questions or if I can providc any additional information or assistance, plcase feel free 1o contact

me.

Very truly yours,

BTG/t asesei




FAYETTEVILLE

THE CITY OF FAYETTEVILLE, ARKANSAS

DEPARTMENTAL CORRESPONDENCE

TO: MAYOR COODY AND CITY COUNCIL MEMBERS
FROM:  MARVIN HILTON, CABLE ADMlNISTRAToR%D’ [2-Z [-0
SUBJECT: CABLE BASIC RATE INCREASE

DATE: DECEMBER 21, 2001

The Telecommunications Board, at their October 18, 2001 meeting, voted 4-0 to not recommend
to the City Council that a an audit of Cox’s Basic Rate increase be done.

In a July 10, 2001 letter, Cox included FCC forms 1240 and 1205 justifying the basic rate
increase. This consists of 34 pages of complex accounting. The Telecommunications board, after
discussing the rate increase at three of their meetings, decided that the several thousand dollars
necessary to engage a specialist in the complex and esoteric process of auditing Cox’s justification

would not be money well spent.
See the attached “Basic Rate and Channel Increase™

CC: Hugh Earnest, Urban Development Director
Kit Williams, City Attorney




